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I. THE GRIEVANCE 

[Grievant], a Foreign Service Officer [grade] of the Department of State, filed a grievance with his agency on March 12, [year]. He complained that his Employee Evaluation Report (EER) for [year-year] was unfair and asked that it be expunged from his Official Personnel Folder (OPF). On July 19, [year] [grievant] amended his grievance to include the allegation that his [year-year] EER was also 

unfair and to request that it too be expunged. As additional remedy, he requested that, if he were not promoted by the [year] selection boards, he be given the option of receiving a two-year extension of his time in class (TIC). He also asked that his involuntary separation for expiration of time in class, scheduled for September 30, [year], be suspended. On March 7, [year], he again amended his grievance, requesting promotion to the [class] evel. 

On July 27, [year] the Department's grievance office (PER/G) sent [grievant] a letter informing him that the agency found merit in his allegations concerning the two EERs and that, with his concurrence, they would be removed from his OPF pursuant to the authority of 3 FAM 515.1. It stated that the usual compensation for removal of EERs was an extension of time in class and that if he wanted this remedy, he should request it in writing. 

On April 24, [year], the Department issued a decision letter to meet the formal requirements of the grievance process. The agency stated that the letter was intended to confirm its decision imparted to grievant by PER/Gis letter of July [year]. According to the Department, the April letter was also a reply to [grievant's] letter of March 7, [year] in which he contended that he should be granted a 
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promotion to [grade] as remedy for the faulty EERs which had adversely affected his assignments and ability to compete for advancement. 

The Department stated that it was addressing the request for promotion and related issues, even though the substance of [grievant's] grievance had been resolved. It denied the request for promotion as an inappropriate remedy for whatever damage the offending EERs may have caused. Grievant appealed this decision to the Board on July 1, [year]. 

II. BACKGROUND 

In informing grievant on July 27, [year] that the Department agreed to remove the two faulty EERs, PER/G stated that the agency based its action on 3 FAM 515.1. It said that the expunction was effected outside the grievance process to ensure that the [year] selection boards, about to convene, did not see the faulty EERs. 

PER/G explained that when EERs are expunged, the best remedy is usually to grant a TIC extension. It reiterated that the Department was prepared to grant [grievant] a two-year TIC extension, provided he confirmed his request for that remedy in writing by August 15, [year]. It stated that if grievant failed to meet that deadline, it would issue a decision limiting the remedy to removal of the two EERs. It stated that this relief would be granted "as per your unequivocal requests of record at that time." The deadline was extended to September 9, [year] at grievant's request and eventually passed without further written communication from [grievant]. 
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As indicated, the Department in its April [year] decision letter rejected grievant's request for promotion and stated that the substance of his grievance had been settled when the Department expunged the two EERs and grievant declined its invitation to request additional relief. 

After [grievant] appealed this decision to the Board on July 1, [year], the Department contested the Board's jurisdiction, arguing that his original grievance was barred by the three-year limitation Eor filing a grievance under section 1104(a) of the Foreign Service Act of 1980 (the Act). It also contended that, since the remedy it had already provided was given outside the grievance process, the Board had no authority to review its adequacy. The Department insisted that there was no unresolved grievance, thus the jurisdiction issue was moot, as was the question of prescriptive relief, because such relief is limited to a grievance pending before the Board. 

In an interim decision dated September 14, [year], the Board took jurisdiction. It explained that the grievance was timely filed under 3 FAM 663.7(a), that expunging the faulty EERs under the provisions of 3 FAM 515.1 did not remove the complaints from the grievance process, and that the expunction of the EERs came as a direct result of the grievance. It stated that grievant's contention that he is entitled to promotion because of the Department's errors is properly before the Board. The Board granted prescriptive relief to suspend [grievant's] separation from the Service pending resolution of the grievance. 
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On October 5, [year] the Department asked the Board to reconsider its decision, arguing that [grievant's] grievance was outside the three-year limitation of the Act and that the five-year period allowed in 3 FAM 663.7(a) must yield to the statute. The agency reiterated its opposition to grievant's request for promotion, but also stated that it would not oppose [grievant]'s request for a two-year TIC extension. The Department on February 2, [year] again urged the Board to dismiss the grievance as barred by the statute of limitations, reiterating points raised in submissions to the Board on October 5 and December 4, [year]. The Board reaffirmed its decision on jurisdiction on March 7. 

III. POSITIONS OF THE PARTY 

The Grievant 

[Grievant] argues that a two-year extension of his TIC does not constitute full and adequate compensation for the damage done to his career. He says that by the time he succeeded in getting the Department to expunge the offending EERs in July [year], he had already served in two "downstretch/non-commensurate assignments." (The assignments were as [title], an [grade] position at the embassy in [post], beginning in August [year], and a [assignment] position at [post], beginning the summer of [year]. [Grievant] contends that, as a result of the faulty EERs in his OPF, he had no chance to obtain a career-enhancing assignment with high probability of promotion. He states that it was only with difficulty that he obtained the [post] and [post] positions, both of which he labels "terminal assignments." He disagrees with the Department's 
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contention that all positions to which FSOs are assigned are fully appropriate and commensurate. 

[Grievant] states that he received two extraordinarily negative EERs from his rating officer while he was posted to [post]. The EERs, for the [year-year] and the [year-year] rating periods, were expunged by the Department in July [year] after [grievant] filed a grievance. He states that from [year] to [year] he took every conceivable and practical action to have the faulty ratings removed from his OPF. He says he sent to PER/PE a 48-page letter seeking their expunction. He says that from [year] to [year] he tried to get the Consulate General at [post] inspected because he was convinced that an inspection would have led to removal of the offending EERs. He claims further that from [year] to [year] he sought diligently to amass corroborative evidence so he could submit a credible grievance. He states that he tried to obtain assistance from colleagues who had served in [post] through at least 50 letters and telephone calls, but the replies he received were evasive because of the "intimidation factor." He says that eventually some did support him and their submissions prompted PER/G to immediately expunge the offending EERs. 

[Grievant] maintains that the EERs were expunged "five years too late" because in that interim the damaging effect of the flawed EERs in his OPF caused him to structure his career in a "damage-limiting, terminal mode." He asserts that from [year] to [year] it was impossible for him to get assignments commensurate with his rank and abilities and therefore he could not fairly compete for promotion. 
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He contrasts this with his prior career which he says for nearly 20 years was characterized by a string of excellent to outstanding EERs. 

Grievant states that he sought the two assignments he received after his [post] tour because he was certain that they were the "least bad" he could get under the circumstances of his "terminal" status. He adds that he had no negotiating "clout" with PER/FCA, the assignment office. He says that he accepted assignment as [title] in [post] even though it was an [grade] job and he was an [grade]. He submits a statement from Ambassador [name], who supported his posting, attesting that the ambassador had exceptional difficulties in getting grievant's assignment approved. 

Grievant submits a statement from the [year] [grade] Generalist Threshold Selection Board commenting on his next assignment, to [post], as [position]. That board noted that [grievant] in this assignment under the [assignment] received laudatory performance reports which cited his potential for senior responsibilities in both the policy and managerial fields. The statement concluded: 

"The [Selection] Board notes, however, that [grievant's] responsibilities at the college were not commensurate with those of [cone] officers at his grade." 

[Grievant] concludes that his grievance is unusual because of the five-year time lag during which the offending EERs were still in his file. He maintains that if relief is granted years after an offending action, irreparable career damage is done by the intervening years of "relegation to second class status." He argues that he had "strong-to-certain prospects for promotion to [grade], 
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post-[year]" absent the flawed EERs, and that the burden of proof is on the Department to show otherwise. He asserts that retroactive promotion to [grade] is the only equitable remedy for the damage caused by the admitted errors. He argues that this Board is in the best position to judge whether he should be promoted because it can evaluate his file in the proper context, which a reconstituted selection board could not do. 

The Agency 

The Depar~ment points out that it was the first to suggest that an extension of grievant's TIC would be appropriate and that it was not granted when the disputed EERs were removed in [year] only because he declined to ask for an extension. It states that the passing of additional assignment cycles since [year] diminishes the probability that extending his time in class will eventuate in a promotion for him, but the Department nevertheless does not oppose his request of March 7, [year] for a two-year extension of his TIC. 

The Department reaffirms its position opposing grievant's request for promotion as stated in its decision letter of April 24, [year]. It states that [grievant] is asserting that the EERs removed from his file prevented him from obtaining good assignments, but assignment matters are excluded from the grievance process under section 110l(b) of the Act, unless alleged to be contrary to law or regulation. It points out that [grievant] has not advanced such an allegation in this case. The Departm~nt submits further that, setting aside the question of its authority to promote, a promotion would be appropriate only if there were some indication that 
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grievant would have been promoted had it not been for the offending EERs. It avers that the record does not sustain this position. 

The agency maintains that grievant has no right to further remedy because he received the assignments he chose while the EERs in question were in his OPF. It states that his career development file shows that both the [post] and [post] assignments were his first choices and that at his initiative the Department agreed to extend both assignments. 

The Department avers that [grievant] worked hard to get the [post] [title] job, consulting closely with the ambassador and ranking the position as his first choice in the summer assignment cycle in [year]. It states that on October 31, [year] he sent a letter to his career development officer (CDO) stating that he strongly desired the [post] job. According to the Department, two months after grievant arrived in [post], the Department at his request extended his assignment from two to three years. 

The agency states that on April 3, [year] [grievant] sent a telegram to his CDO requesting curtailment of his [post] tour on compassionate grounds to seek assignment near his aged parents, and that on April 30 he submitted a formal bid list with [post] as his only choice. It states that grievant in July [year] requested that his [post] tour be extended, and that the request was granted. 

The Department concludes that, on the basis of this evidence, it cannot accept grievant's argument that his flawed EERs for [year-year] and [year-year] caused him to receive bad assignments which in turn caused him to be passed over for promotion. It 
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maintains that, in any event, a promotion would not be an appropriate remedy for whatever damage the offending EERs might have caused. 

IV. DISCUSSION AND FINDINGS 

Grievant contends that the two flawed EERs were in his performance file for five years despite his prolonged attempts to have them removed. He states that he first sought to have [post] inspected in the conviction that such an inspection would lead to removal of the EERs from his file. He submits a questionnaire that he circulated to his colleagues at that post which he maintains indicates how unhappy they were with working and living conditions there. He also states that others would not at first support his grievance because they were intimidated. 

[Grievant] states that from [year] to [year] he took every conceivable or practical action to attempt to remove the EERs from his performance file. The fact is, however, that he never grieved these EERs until [year]. whatever steps he may have taken during this period, and no matter his difficulty in adducing evidence, the decision on when to grieve the two EERs he considered flawed was his to make and he must therefore accept responsibility for the delay in filing his grievance. The filing of a grievance is the designated procedure under the regulations to expunge an EER. When he did file his grievance on March 12, [year], the Department agreed on July 27, [year] to expugne the two EERs. There is nothing in the record to indicate that the Department was responsible for the delay and the resultant continued presence of the EERs in [grievant's] OPF. 
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Grievant asserts that with the flawed EERs in his file he knew that he could not get an appropriate assignment. He maintains that he therefore sought assignments that were "least bad," the assignments as [title] in [post], a position one grade below his [grade] grade, and the "non-commensurate" [assignment] assignment to [post]. The Department states that both of these postings were grievant's first choice and points out that after arriving in [post] in August [year], he asked that his tour be extended to three years and the agency agreed. It states further that [grievant] in April [year] then asked that his tour in [post] be curtailed and that on compassionate grounds he be considered for assignment to [post] near his parents who were aged and increasingly infirm. Grievant was assigned to [post] under the [program], and at his request the Department has extended his tour there. 

According to the record, grievant, beginning in October [year], never sought any assignments other than those he received, that is [post] and [post]. The regulations permit assignments to jobs one grade below an officer's personal rank, as was the [post] job. It is clear that his assignments to [post] and [post] were in no way improper. 

[Grievant] maintains that the defective EERs which remained in his OPF until removal in [year] prevented him from obtaining career enhancing assignments and that as a result he was unfairly denied promotion [to grade] 

On their face, those EERs must be seen as possibly a substantial factor in his non-promotion. We turn therefore to the question: 
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what was the likelihood of his receiving a promotion absent the damaging EERs? 

[Grievant] had been promoted to [grade] in [year]. The following year he was ineligible. It is rare that an officer is promoted to [grade] in the first year of eligibility [year] for [grievant]. We see [year] as the first year he could reasonably anticipate another promotion. It appears to us that the fact he was not promoted then or thereafter had nothing to do with non-commensurate or below-grade assignments. In early [year] there was inserted into his Official Personnel File an Inspector's memorandum so critical of his performance as [title] in [post] that there is no doubt in our mind that nothing else was needed to prevent promotion to [grade]. 

We find that grievant has met his 905.1(a) burden by simply showing that the [post] EERs were expunged after being in his file for several years. But the facts above cause us to find also that the Department has met its 905.I(b) burden of showing that there would have been no promotion even absent the flawed EERs. 

Grievant was scheduled to be separated from the Service on September 30, [year] for expiration of time in class. We note that the Department has reiterated its willingness to grant him a two-year extension of his TIC as remedy for the removal of the two flawed EERs. We believe this is the appropriate remedy for the 

error. 

v. DECISION 

The Department is directed to extend [grievant's] time in class 
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by two years to provide him two additional selection board reviews. The Department is directed to notify the Board when it has complied with the above. 

