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DECISION
I.  THE GRIEVANCE

The grievant, [name], a class [grade] Foreign Service officer with the Agency for International Development (AID), filed a grievance with his agency on November 12, [year] contesting a decision by the Department of State Medical Division (MED) to deny medical clearance for his twin sons to accompany him on assignment to [second post, country].  MED informed [grievant] that, in accordance with its "Guidelines for the Medical  Evaluation of Children with Development Disabilities" (Guidelines or GMECDD),  the children's clearance to travel would be withheld until they underwent diagnostic evaluations to determine whether they suffered from learning or developmental disabilities.


[Grievant] refused to submit the children for evaluation, essentially on grounds that adequate information on the children already was available and showed that they did not have developmental problems, thereby precluding the need for additional testing.  He also claimed that MED did not have authority to require the diagnostic evaluations and that its decision to require such tests was improper, based on false information, and invaded his family's privacy.


AID denied the grievance on December 14, [year] and grievant appealed to this Board on January 15, [year].  Grievant requests, as remedy, that the Board direct MED to issue medical clearances to allow his sons to join him in [second post], and that he receive a letter of apology and monetary damages.


Because the Medical Division is an entity of the State Department (the Department), that agency has been joined as a party to this grievance.
 

II.  BACKGROUND


Although differences remain between the parties over many details, the events which gave rise to this grievance are well-documented in the record.  Grievant arrived on assignment to the AID Mission in [first post], [first country], in [year], accompanied by his wife, daughter, and twin sons [name] and [name].  The sons were about three years old at the time and had received the standard Department medical examination and travel clearance required of all Foreign Service dependents, allowing them to accompany their parents to the remote post.  Their medical examinations disclosed no health problems.


Grievant and his family planned to travel to the United States on home leave in mid-[year] and return to [first post] for a second two-year assignment.  However, on March 31, [year], the nurse practitioner in the U.S. embassy medical unit in [first post], [name], sent telegrams to MED recommending evaluation of each twin for possible learning disabilities and speech impairment.  The telegrams contained the following language:

Subject was offered a consultation with the RMOP but refused.  Parents are aware of speech problems and are requesting supplemental education allowance funds for speech therapist at post.  Post also concerned about psychological, social and physical development.  Subject was identified as developmentally delayed in August [year] by the [name] County public school system but no formal evaluation has been conducted. 
 

During informal communications with MED physicians, the nurse expressed concern that the children would not be able to get the special education she believed they needed in [first post].


MED responded on April 16, [year], authorizing "psychoeducational, psychiatric and speech/language evaluations of [name]" at government expense and adding that the evaluation would be required as part of [name] medical clearance for return to [first post].  A similar telegram concerning [name] was transmitted on May 13, [year].


Grievant strenuously objected to the MED decision and refused to submit his children for evaluation.  He advised MED that the information about the children in the telegram was false and had been sent without his knowledge or consent.  Grievant insisted that sufficient information on the children already was available, that they were receiving adequate professional attention, and that their development was proceeding satisfactorily.


A few months later grievant and his family returned to the United States on home leave.  After several exchanges of communications, [name], Director of MED, informed grievant by letter of July 22, [year], that a medical clearance decision on [name] and [name] could not be made until they had physical examinations and educational evaluations.


Grievant objected to this decision in several strongly worded letters, reiterating his refusal to submit the children for evaluation.  On August 14, [year], MED formally issued "class 7" medical clearances for [name] and [name], indicating that clearance to travel overseas would be withheld pending completion of psychological, educational and speech/language evaluations.


Shortly thereafter, grievant proceeded on assignment to [second post].  His two sons, by then six years of age, were enrolled in a private school in [state].

III.  POSITIONS OF THE PARTIES

Grievant

A.  The Children's Situation

From the outset, grievant has insisted that his children's learning and development have progressed satisfactorily.  He charges that the information sent by nurse [name] in the March 31 telegram was false, that she did not consult with him prior to sending it, and that she did not have direct knowledge of his children's learning and development situation.  Grievant says he submitted documents to MED that demonstrated the children were developing normally and did not have learning or speech problems.  Nurse [name] could have looked at other documents in his possession concerning the children's developmental abilities, but she declined to do so.


Grievant points out that the children survived assignments in two  African countries, [country], and [country], without serious problems, and have demonstrated above-average learning abilities and physical development since then while in the United States.  They did not need and do not now need the diagnostic evaluations prescribed by MED to determine their medical eligibility for travel.


Grievant's final submissions to the Board are accompanied by recent documents, some from the school the children presently attend, which prove, according to grievant, that they have no school or developmental problems.  He avers that continued denial of medical clearance and the MED requirement for independent evaluations of the children are unjustified, since the evidence shows the children do not have such problems.


B.  MED's Legal Authority

Grievant also contends that MED does not have the legal authority to require diagnostic testing of his children as a condition for issuing medical clearance for overseas travel.  MED has never responded to his repeated requests for an explanation of the legal basis for its decision, but ascribes the decision to the GMECDD, which he claims to be illegal.  To understand his arguments in this regard, we must first describe the GMECDD's contents.


The Guidelines were issued on August 1, [year], under the name of Dr. [name], a MED physician.  They state that children with developmental problems (speech, language and learning) "will receive educational evaluations as part of the medical clearance process."  The evaluation process is described in the second paragraph:

Because developmental problems affect various areas of the child's physical and psychological health, the evaluations are often extensive.  An evaluation of a child who is having trouble in school might include not only an educational assessment but also speech, hearing, and neurological examinations, and a series of psychiatric interviews.


The Guidelines also set forth procedures to be followed when a developmental problem is "suspected while at post."  Essentially, in such circumstances, the parents should have the child seen by a Regional Medical Officer, a Regional Psychiatrist, or the post Nurse Practitioner,
 but a full examination would normally be deferred until regular travel to the U.S., such as during family home leave.


The final section discusses "Clearance Requirements for a Child with a Developmental Problem."  It says, in part:

The Medical Division will clear the child only for posts where the child's developmental needs can be met.  If the evaluation is completed as part of the child's medical clearance examination, parents are required to obtain written confirmation that a school at the proposed post of assignment can meet the child's needs.  The child will not be cleared for a specific post until that information is provided to the Medical Division.


After further elaboration of the schooling requirements at post, the GMECDD ends with the following statement:

The appropriateness of boarding school placement or home study options for a child with special needs will be considered by the evaluators and by the Medical Division in making a clearance decision for the child.


Grievant's asserts that the GMECDD is illegal and invades his parental rights and family privacy.  Because his arguments appear in  several submissions, intermixed with other allegations, we summarize below the main elements of his position:

1.  The principal basis for the MED decision was its improper consideration of the children's educational needs, including grievant's alleged request for special education allowances.  The key medical opinion in the case, sent by MED physician [name] to MED director [name] (memorandum of July 21, [year]), states:

I believe there is enough concern and question of educational needs for these children to warrant evaluation.  In addition, [grievant] is requesting the special education allowance (over $39,000) for next year.  Prior to MED's (through ECS) input to allowances on this matter, a detailed evaluation needs to be documented 

2.  Aside from the fact that [name's] information was incorrect, MED has no legal authority for involvement in decisions on education or special educational allowances for children MED believes suffer from disabilities.  The Standard Regulations (SR) provide that educational allowances for children with disabilities will be authorized by an appropriate official at the foreign post, usually the senior administrative officer.  There is no authorization in the SR or elsewhere in law or regulation for MED to interject itself into this process in any way, much less in the manner presented in the GMECDD.

3.  In addition to having no legal basis, the GMECDD invades parental rights to determine the schools their children will attend and infringes on family privacy.

4.  Because the GMECDD contains no procedural rules to protect those it affects, it violates constitutional due process rights of parents and children.

5.  Nothing in law or regulation permits MED to condition medical clearance for travel on schooling or educational allowance matters.


Grievant concludes that the GMECDD is arbitrary and capricious, violates and contradicts statutes and regulations, and abridges his constitutional rights.  Therefore, any action based on the GMECDD is invalid and illegal.


C.  MED errors and mistakes.

Grievant argues that, in addition to lack of legal authority for its actions, MED decisions were grossly in error, and demonstrated professional incompetence and unethical conduct by MED personnel and the embassy nurse.  He charges that:

. . . [nurse], [doctor], and [doctor] have . . . through false statements, unsupported "concerns", outdated data, unsupported diagnoses, unethical conduct, and negligent medical practice induced [doctor] to abuse discretion in invoking 3 FAM 684.3-3 and the GMECDD against my sons, and [doctor] to issue a Class 7 clearance actions against overwhelming evidence proving [doctor's] actions to be unjustified and wrong (underlining in original).


In deciding to deny clearance, according to grievant, MED ignored evidence that he presented to them proving the children did not have developmental problems.  This included:


1.  Evidence from the [state] school that both boys were in top 30 
percent of the nation academically;


2.  Excellent matriculation in FY92 and FY93 at advanced, accelerated 
school settings in [state];


3.  Blue belts in Tae Kwon Do held by both children, demonstrating 
their normal motor abilities; 


4.  Unremarkable medical histories, evidenced by MED's own records 
for 7 years;


5.  Successful completion of tours, with no school problems, at two 
hardship posts;


6.  Statements from professionals showing that nurse [name] and 


MED physicians were wrong;


7.  Medical studies showing Drs. [name] and [name] to be classic 
examples of aggressive, biased physicians;


8.  Statements from the teachers that the boys were performing 
excellently;


9.  No evidence of physical or mental problems in the children's 
previous State Department medical histories;


10.  Numerous official submissions by grievant to Medical Director 
[name] explaining that in reaching his decision to condition medical 
clearance on evaluations of the children, he relied on "false 
statements, unsubstantiated concerns, outdated data, and a staff 
lacking credibility, ethics, and professionalism."


Grievant's harshest criticisms and accusations are leveled at [nurse name] and Dr. [name].  Both were biased against grievant, he says, referring to his disagreements with them over other family medical matters.  Proof that the information in [nurse's] March 31 telegram was false is evidenced by a decision of a Freedom of Information Act Appeals Board to delete part of its contents.  He suggests that statements from the twin's speech therapist, Dr. [name], and from their teacher in [second post], confirm [nurse's] ". . . reckless disregard for the truth . . . " with regard to the children's abilities.  In similar vein, grievant sharply criticizes Dr. [name] as a ". . . biased, hostile witness regarding the issues of this grievance" who has committed perjury.


Finally, grievant charges that MED failed to respond to his request that it review its clearance decisions in accordance with 3 FAM 684.7-2f.


The Agencies 


The Department asserts that MED's decisions were fully justified and did not violate applicable law or regulation.


A.  The Children's Situation.

According to the Department, grievant's submissions confirm that the children had speech and learning disabilities.  In his grievance filing at the agency level he refers to their "speech problems" and "speech conditions" (pages 7 and 8, and attachment (h)), and refers to a revision of his [year]-[year] academic year education allowance, in part to provide at-home speech therapy for the boys (page 8).  A June 26, [year] letter from Dr. [name], a speech therapist, shows that the children had been in a remedial speech therapy program.  Grievant stated that he had [year], [year] and [year] evaluations of his son's "learning disabilities" (attachments (b-1) and (d)) and that "[f]or three years we have been in close contact with professionals regarding the special needs of my sons . . ." (attachment (d)).


The Department asserts that, contrary to grievant's later statements to the Board, the record verifies that he had applied for special educational allowances for his children under Standard Regulations (SR) 276.8 (Handicapped Child) and SR 74.12, (Other Amounts) and intended to do so again (agency-level grievance, page 7).


Grievant's repeated references in attachment (b-1) of his agency filing to a "[year] evaluation" of the children may have been the [name] County evaluation referred to by nurse [name].  In complaining about [name's] statement that ". . . no formal evaluation had been completed," grievant reveals nevertheless that formal evaluations had in fact been completed, but that [nurse] had made no effort to obtain them (pages 5 and 8 of grievant's agency submission).


The Department concludes that grievant's assertion that [nurse's] information was false is not entirely correct.  Although there is no additional explanation from [nurse], the record verifies that the children demonstrated speech and learning disabilities, had been evaluated and received special education for them, and grievant had applied for special educational allowances to help deal with these problems.


B.  MED's legal authority.


The Department refers to 3 FAM 680 as the general legal authority for MED's denial of medical clearance for the twins.  It specifically cites portions of section 684.7 that allow MED to "place the examinee in a pending status, awaiting receipt of medical tests/consultations that are required in order to make a clearance decision" (3 FAM 684.7-1c), and the related provision that states the "examinee may not proceed with travel plans for onward assignment until the medical clearance process is completed (3 FAM 684.7-2c)," as well as other parts of the regulatory provisions.


The Department then describes the relationship between the medical clearance process and the educational allowance portion of Standard Regulations (SR).  SR 276.8 provides that  the post authorizing officer may grant an education allowance to "[a]n employee having a handicapped child with impairments which require special education and related services."  The authorizing officer normally is a Department administrative officer at the overseas post, who makes such decisions affecting the children of all official employees at post, including those of AID.
   The State Department office responsible for administering SR 276.8, the Office of Allowances, advises overseas authorizing officers that the SR 276.8 education allowance may be granted "only on advice from competent medical authority."  Authorizing officers normally rely on MED for such advice.  In circumstances where an allowance is needed before a MED-sponsored evaluation can be completed, however, the officer can rely on other competent medical advice.


The Department states that the GMECDD is "the means by which 3 FAM 684.7-2 relates to SR 276.8."  It makes the determination of impairments which require special education and related services provided for in SR 276.8 part of the medical clearance process so that MED can provide the medical advice needed to authorize the allowance.  Another purpose of the GMECDD is to assure that a developmental problem will not be aggravated by sending the child  to a post where it cannot be adequately addressed.  Thus, the Department asserts, MED had authority under 3 FAM 684.3-3 to issue the GMECDD and an operational need for such guidelines. 


C.  MED's Actions.


In response to grievant's allegations that members of the MED staff acted improperly or incompetently, the Department contends that the actions of MED physicians were justified.
 


Dr. [name].  According to the Department, the only reference to Dr. [name] in the record are the notes of his telephone conversation with [nurse].  The opinions in the notes appear to be hers.  The Department concludes that grievant has submitted no evidence that Dr. [name] acted erroneously or improperly.


Dr. [name].  Dr. [name's] memorandum to Dr. [name] of July 21, [year] mentions a special educational allowance of over $39,000 for the children in the [year]-93 academic year.  The Department acknowledges that this amount was not accurate, but maintains, nevertheless, that grievant was applying for a special education allowance.  The memorandum was accurate, however, in reflecting the need for evaluations to determine the extent of the children's problems, according to the Department, partially in order to properly advise the  authorizing officer for educational allowances under SR 276.8.  Moreover, Dr. [name's] recommendations were medical judgments and grievant has submitted no evidence that those judgments were erroneous or arbitrary.


Dr. [name].  Grievant criticizes Dr. [name], the Department Medical Director, for failing to answer his requests that he cite MED's authority for requiring special evaluations and for relying on false information and inadequate authority for deciding that medical clearance would be withheld until evaluations were completed.  The Department concedes that there is no evidence in the record that [doctor] responded to grievant's requests for an explanation of the bases for the MED decisions, but argues that grievant was not harmed by this.  It was made clear the Government would pay for the costs of the evaluations.  


Dr. [name].  Dr. [name] issued the MED formal medical clearance that denied authorization for the children to travel with grievant to [second country].  The Department says that decision was proper because [doctor] did not have adequate basis for determining whether the children suffered from developmental problems, and if so, their extent and what special education this might require.


The only evaluative material available, according to the Department, were two letters from the children's former speech therapist, [name], and fragmentary reports from the children's teachers.  Grievant repeatedly  refused to provide additional material which he claimed to possess.  What was made available does not support grievant's allegation that the evaluations required by MED were unnecessary or that the children qualified for medical clearances without such evaluations. 


The Department concludes that instead of taking simple action to avoid this dispute, grievant has clung to mistaken principle throughout.  He refused to comply with lawful MED requirements for evaluation of his children.  He withheld material evidence in his possession, and denied the agency permission to obtain relevant information from medical authorities and records.  The Department contends that MED was fully justified and authorized by regulation in denying medical clearance pending adequate evaluation of the children's developmental needs and circumstances.

III.  DISCUSSION AND FINDINGS


There are two fundamental issues in this grievance.  The first is whether MED has legal authority to require diagnostic evaluation of grievant's children for possible learning or developmental disabilities, and to condition medical clearance for overseas travel on such testing.  Related to that is the question of the legality of MED's role in decisions on overseas education and educational allowances, via the GMECDD, as a condition for medical clearance.


The second basic issue is whether MED properly exercised its  authority in this specific case.  The underlying question here is whether its decisions regarding the [grievant's] children were arbitrary, capricious or violated applicable law, regulation or published policy.

 
A.  MED's Legal Authority

We first address MED's legal authority to require health examinations and to condition clearance for overseas travel on their satisfactory completion.  Although that authority is not seriously questioned by grievant, we review the statutory and regulatory framework here since it is essential to our decision.  Section 904 of the Act states:

Health Care - (a) The Secretary of State shall establish a health care program to promote and maintain the physical and mental health of members of the Service, and (when incident to service abroad) other designated eligible Government employees, and members of the families of such members and employees.

Section 904 also provides that the health care program may include medical examinations and other preventative and remedial care and services (subsection (b)), and authorizes Government payment of overseas health care costs for members and their families (subsection (d)).


The Act is silent on how the Secretary is to exercise these responsibilities.  In practice, they are delegated to the Department's Medical Director who administers the health program in accordance with Volume 3, Chapter 680 of the Foreign Service Manual (3 FAM 680), entitled "Medical Health Program."  That regulation establishes administrative procedures for the Departmental health care function.  Although not precisely stated, it is implicit in the regulation that health care decisions will be based on the medical judgment of the MED Director and professional staff.


In 3 FAM 680.7 (Medical Clearance Process for Employee or Employee Applicant and Their Eligible Dependents), employees and their accompanying families are required to complete a medical clearance process prior to traveling to an overseas post.  Its purpose is explained in section 684.7-2.a:

The purpose of the medical clearance process is to attempt to identify health conditions(s) which may require follow-up care and/or may be aggravated by environmental conditions at overseas locations.  This entails a careful review of the in-service medical examination, identification of medical conditions, clearance classification determination, and approval of post assignment for persons with a limited medical clearance.


Further insight into the clearance process is contained in section 681.6 (Definitions):

a.  "Medical Clearance," Form DS-823, issued by the Medical Director of the Department of State to report that the medical examination of an individual has been completed and the individual has been found medically cleared with or without limitations (see section 684.7) or not cleared for service abroad.  It may also report that the final evaluation is pending further examination or treatment or that the previous clearance is annulled.


Thus, there is no question that in accordance with regulation, MED must require an employee to complete a medical clearance process as a condition for overseas assignment.  Although regulations do not prohibit an employee's family from being with him overseas without such a clearance, they deny dependents such Government benefits as payment of their overseas travel and health care expenses if they fail to obtain medical clearance.  3 FAM 685, for example, authorizes Government payment for the cost of treating an illness, injury or medical condition overseas, but requires that the employee or dependent "shall have completed the prescribed medical examination and have received a medical clearance or administrative waiver."  


In short, medical clearance is an essential prerequisite to certain Foreign Service functions and benefits: for the employee, overseas assignment; for accompanying dependents, Government-paid travel, health care and certain allowances.  MED is the sole entity authorized by regulation to make health care decisions, including medical clearances, for the Foreign Service.  Its authority includes the right to "order a special examination or a diagnostic consultation of any employee or eligible dependent whenever such an examination is warranted." (3 FAM 684.3-3.)


Grievant strenuously asserts, however, that MED's medical and clearance authority does not extend to the question of an accompanying child's learning and development, or to overseas education and educational allowances as the GMECDD provides.  The Guidelines have no legal basis, he charges, and clearance decisions based on them are invalid, and violate law and regulation.


It appears that no specific legal provision authorizes MED to condition medical clearance on evaluation of a dependent child's development and/or assurance of appropriate overseas education for any such problems.  However, that in itself is not sufficient reason to rule the GMECDD, or decisions pursuant to it, in violation of law, regulation or published policy.


We first note that regulations do not specific any particular medical condition, criterion or procedure as the basis for medical clearance decisions.  Implicit in 3 FAM 680 is that such decisions are based on the professional judgment of authorized MED officials.


An example analogous to the current case is the clearance procedure for a person suffering from, or believed to be suffering from, diabetes.  There is no specific reference in regulations to diabetes cases.  The clearance decision in such matters is based on medical evaluation of whether the condition exists, its severity, and the adequacy of treatment facilities at the post for which the employee is designated.  These are inherently case-by-case decisions, since the medical condition and the treatment facilities overseas are highly variable.


Clearly, if  it has reason to believe an individual may have diabetes but the person denies it or claims to have authoritative opinion to the contrary, MED is authorized by 3 FAM  684.3-3 to require a diagnostic examination on which to base a clearance decision.  Indeed, it is hard to envision circumstances in which MED could fulfill its professional responsibilities without assuring itself of adequate medical information on which to base a clearance decision.  The cost to the Government and the employee of a mistake in this regard could be extremely high.


We are unaware whether MED has guidelines for diabetes cases.
  However, we see no reason that it could not formulate such guidelines, if necessary.  The clear intent of law and regulation empowers MED to establish the clinical guidelines and procedures it needs to exercise its health care responsibilities.


That is the logic we believe applies in the instant case.  The GMECDD is, in effect, a published policy and extension of MED's regulatory authority.  The record shows that it evolved largely in response to queries from overseas posts about childhood developmental problems, and the related problems of health, schooling, and special educational allowances.  There is a clear connection between such issues and MED's responsibilities for promoting and maintaining "the physical and mental health" of members of the Service and their accompanying dependents.


Documents in the record indicate that childhood developmental problems may reflect serious underlying physical or mental conditions requiring treatment.  That in itself, in our view, is sufficient justification for MED to require appropriate diagnostic testing to determine the existence and extent of a suspected problem, and to consider whether appropriate facilities for dealing with it are available at the overseas post.  The cost of ignoring such problems could be very great, and the benefits of proper diagnoses (at Government expense) would appear to be significant for the Service, the employee and the children.


Whether or not there is an underlying medical problem, the Standard Regulations authorize special education allowances of up to $39,000 per child per year -- a substantial sum -- in cases of a "handicapped" child.  It is true, as grievant points out, that the Standard Regulations place the decision on special education allowances in the hands of an authorizing officer at the overseas post.  Such officers execute their responsibilities under the guidance of the State Department's Allowances Office, which has directed them to seek medical advice from MED, if necessary.  Grievant has cited nothing in law or regulation that prohibits the Department from adopting such a procedure where a condition may warrant a special education allowance and/or appropriate educational arrangements.  Indeed, we are aware of no other Government authority better qualified than MED to render advice in these potentially very costly situations.


We have, moreover, carefully reviewed the GMECDD and find nothing in it that appears arbitrary or capricious.  It provides that where a developmental problem is discovered at an overseas post, the appropriate measures, including special education arrangements, may be taken in light of the circumstances.  There is no requirement for evacuating children or withholding appropriate measures during the midst of an overseas assignment.  This policy, in our view, is no different than that applicable to the discovery of any other non-emergency medical problem overseas.


Similarly, the requirement for a full diagnosis while the child is in the U.S., in conjunction with the required medical clearance for return overseas, does not seem unreasonable or unusually burdensome.  The costs are paid by the government, including the travel expenses of an accompanying parent, if necessary.  A complete diagnosis allows MED to make the appropriate recommendations regarding treatment, including special educational requirements.


Consequently, we find nothing in the GMECDD that is contrary to the letter or spirit of the Department's statutory and regulatory health care authority.  There is nothing in law, regulation or policy that grievant has cited or of which we are aware that requires MED to accept the judgments of outside sources regarding a child's development, including the parents, therapists or educators, in lieu of its own diagnostic requirements.  Nor, for that matter, is there anything to prevent MED from accepting outside sources if it considers them adequate.


Grievant argues that the GMECDD is illegal because it contains no appeals procedure, violating his due process rights.  However, 3 FAM 684.7-5 provides for review of medical clearance decisions.  Grievant himself requested review of the decision under this provision.  (We will address MED's response in the next section).  In addition, the grievance process to which grievant resorted provides an additional opportunity to contest the MED decisions.  Consequently, we find no basis to conclude that the GMECDD is illegal because it does not itself contain an appeal procedure.


Grievant further contends that the GMECDD constitutes an invasion of his family's privacy and his parental rights.  Grievant is not a private person for the purposes of this proceeding, however, but a Government employee with corresponding responsibilities as well as rights.  Medical clearance for himself and his accompanying dependents is a precondition to eligibility for benefits such as Government-paid health care, travel and education.  The Department is entitled to the information necessary to establish this eligibility.  While grievant is free to deny the necessary information (in this case refusal to have his children evaluated), he cannot then claim the right to medical clearance or its associated benefits.


We conclude that MED has legal authority to require diagnostic evaluation of grievant's children in order to fulfill the Secretary's health care responsibilities under Section 904 of the Act.


MED's Exercise of its Authority

The remaining question is whether MED acted properly in implementing its regulations and the GMECDD.  A threshold issue is whether MED had reasonable cause to believe that grievant's sons might have developmental problems.


Grievant contends that the information reported to MED by nurse [name] was false.  Evidently some of this material was inaccurate, if we are to rely on the decision of the Freedom of Information Act Appeals Board to delete portions of the text.
   On the central point, however, we find grievant's arguments ambiguous and self-contradictory.  On the one hand, he denies that the children displayed any developmental problems,.  On the other hand, he argues that MED should have accepted as adequate information he supplied from sources such as a speech therapist that clearly suggested there was some sort of developmental problem.  Grievant's own words at the time documented the existence of learning disabilities in the children.  From his memorandum of April 10, [year] to the Embassy DCM:

Formal evaluations meeting both Federal Law And State requirements concerning the learning and disabilities of my sons were made in [year], [year] and [year] by professionals in [state] and [state].  The reports and documentation are in our files -- the most recent reports being from Dr. [name].

Later in the same memorandum grievant asserts that these disabilities should not be a factor in medical clearance decisions:

[Nurse] should know that medical clearance for post is not predicated on learning disabilities especially those which have been identified concerning my sons. 


In an April 27, [year] telegram to Dr. [name], intended to convince him that diagnostic evaluations were not necessary, grievant again reveals that the children had problems which required special evaluations and education:

Arrangements for professional evaluations of [name] and [name] to be performed in June [year] were scheduled by my wife and I as early as August [year].

For three years we  [grievant and his wife] have been in close contact with professionals regarding the special needs of my sons and have quite admirably marshaled the resources and training material to furnish them with quality education and therapy.


Thus, we believe it was reasonable for MED physicians to conclude that the children displayed some form of developmental problems that required attention.  And, in light of both the Guidelines and the information that grievant had applied for special education allowances for the children, MED's request for diagnostic evaluations was appropriate and entirely   consistent with its health care responsibilities.  We find nothing arbitrary or unethical in the MED decision to require such evaluations, given the information available to it.


Grievant, however, refused to submit the children for evaluation and continued to argue that there was no reason for MED to require such evaluations.  First, he asserted that he already had evaluations for [year], [year] and [year] that proved the children did not have problems affecting their fitness for remaining overseas.  In his April 27, [year] telegram to Dr. [name], grievant said:

. . . had [nurse] taken the time to read the professional evaluations conducted in [year], [year] and [year] on my sons, she would have known that the specific repeat specific problems of my sons have absolutely no bearing on determining fitness for post.


However, grievant refused to submit the cited evaluations to MED or to the record in this grievance.  We find it exceptionally curious that if these three evaluations prove his children were not developmentally delayed, grievant would not make them available for review.  He has submitted numerous other documents, exhibits and attachments to the record, but never these crucial evaluations that, he says, prove that the information relied on by nurse [name] and the MED staff was false.


Second, grievant argued that the information that he did provide to MED should have been adequate for it to issue medical clearance for his children.  On close scrutiny, however, these documents not only fail to support grievant's assertions that the children had no serious developmental problems, but in fact confirm that such problems did exist.  One such document is a letter from the children's speech therapist, [name], who states that she evaluated the children in the summer of [year] and planned a remedial program for them.  She re-evaluated them during the summer of [year], and made the following comment:

I have re-evaluated areas that I found deficient last summer.  Both boys have improved in receptive vocabulary by at least 7 months.  . . . Although there are several areas that need to be worked on, specifically articulation and grammar, I feel strongly that with continued work and concentration in these areas you will see marked improvement.

This is not a clinical evaluation.  In fact, there is no clinical or diagnostic evidence from [name] in the record.  Her letter and an earlier one essentially address the therapy program and its progress, but do not provide any discussion of the children's problems, in clinical terms, or provide a baseline against which to measure progress.


Other evidence to which grievant repeatedly refers as proof the children did not have developmental problems comes from the children's teacher in [second post], [name].  Grievant says that because [teacher] recommended the children be enrolled in the first grade in [second post], they must have demonstrated normal development.  But the [teacher] document, which appears to be the last page of a letter on the children's learning, certainly does not establish that the children were without problems; quite the contrary.  She says about [name]:

[Name's] discipline has improved considerably and this is something that will be a plus for him when he starts going to a regular classroom with other children.

Although he has a short attention span, [name] doesn't quickly forget what he is actually able to assimilate and therefore is not likely to forget the alphabet nor most of the sounds, during the summer vacation.  I recommend [name] to enter the first grade at the [school].  [Name] will be successful provided the teacher can address [name's] present short attention span by varying the activities assigned to him.


[Teacher] prepared a similar assessment on [name], identifying herself as an ESL 
 private teacher to the children.  Her affiliation and qualifications to make judgments on the children and their needs are not clear.  That she recommended the children enter the first grade was not, in our opinion, the compelling evidence that grievant says MED should have accepted as adequate.


Grievant concedes in several instances that the children suffered from speech problems.  See, for instance, his submission of January 8, [year] Part C, page 2, in which he says "we never disputed that [name] and [name] had a speech problem."  He argued, however, that these were not learning and developmental problems.  The Guidelines specifically include speech problems in their definition of developmental disabilities, however.


We find nothing arbitrary or capricious in the conclusion reached by MED physician [name], in his July 21, [year] memorandum to Dr. [name], that:

There are no complete evaluations on file with MED, only copies of parts of letters and memos submitted by [grievant].  I believe there

is enough concern and question of educational needs for these children

to warrent evaluation.

Thus, we find that in the absence of clinical information, including the three evaluations grievant refused to share with MED, it was reasonable and appropriate for MED to seek diagnostic tests to establish whether the children should receive medical clearance to return to [second post].


MED also had good reason to believe that the children's circumstances were likely to result in potentially costly special education expenditures under SR 276.8 and 274.12.  Here, too, grievant's statements are inconsistent.  Although contending that he never applied for such allowances for FY[yr] and FY[yr], his April 27, [year] telegram to Dr. [name] mentions such requests:

My request for educational allowance for FY [yr] (submitted in FY-[yr]) was made under STR 276.7 (Handicapped Child) and 274.12 (c) (Other Amounts).

My request to amend the original FY-[yr] grant was again made under STR 276.7 [i.e., the handicapped child allowance] and 274.12 not repeat not under supplementary instruction as conveyed to you by [nurse].


The information before MED, therefore, seemed to indicate that  grievant had received "handicapped" education allowances under SR 276.7 and intended to obtain such allowances in FY92.  It does appear that Dr. [name's] reference to education allowances of $39,000 per child, the maximum provided for in the Standard Regulations,was an error; there is no evidence that grievant intended to seek anything on that scale.  The children were only 5-years old, however, and if there were, in fact, serious developmental problems, the costs in later years could have escalated.  


We conclude that, based on grievant's own submissions, there was sufficient reason for MED to believe that costly handicapped educational allowances had been received by grievant and that he might apply for them again.  This invoked MED's responsibilities under the GMECDD.


Finally, we find legitimate the concerns expressed by nurse [name] that the educational facilities in [first post] - one of the most remote posts in the world - might not be suitable for the children.  

It appears from one document in the record, grievant's memorandum of June 8, [year] to the [first post] administrative officer, that he planned to have his children educated away from post.  This is a clear indication from grievant himself that the educational facilities in [first post] were not adequate.


Grievant argues that MED's decisions regarding the children reflected deliberate bias against him and his family.  The only basis for this allegation we find in the record is his reference to a dispute he had with [nurse] and [doctor] regarding denial of medical evacuation for his daughter when she suffered a broken tooth.  That there was a dispute is well documented in the record.  Grievant has presented no evidence, however, that this event led to deliberate bias against him in the case of his twin sons.  His allegations in this respect are unsupported by any independent source.


To be sure, MED's performance in this matter is not without fault.  Grievant repeatedly asked for an explanation of the MED decision to evaluate his children, but the only response he received was that it was "based on the medical record."  Grievant adds that he was never told the legal basis for MED's actions.  Although Dr. [name's] letter notifying grievant that clearance would be withheld contains a parenthetical reference to the regulation, there is, nonetheless, nothing in writing from MED that explains in any detail the reasons for its decision or the legal basis for it.  When grievant asked for a review of the decision, as he was entitled to by regulation, MED  physicians simply issued a memorandum stating that they reviewed the medical record and agreed with the decision.  The memorandum apparently was not even conveyed to grievant by MED, but rather sent to his agency.


Notwithstanding this apparent insensitive treatment, we have no basis for ruling that MED violated applicable law, regulation or published policy, or acted in arbitrary or capricious fashion in deciding to condition the children's medical clearance on completing the evaluations.  MED made mistakes, but its decisions were consistent with its legitimate health-care responsibilities.


Once MED came to believe that the children might have developmental problems that could affect their eligibility for medical clearances, it was up to grievant to assist in resolving the issue.  Instead, as previously noted, he withheld evaluations he claimed to possess regarding their development.  He insisted that there was "overwhelming evidence . . . from medical professionals, parents, teachers, private doctors, school administrators, report cards and standardized test . . ." that proved MED's treatment of the issue was  incompetent and unethical.  Upon close review, however, we found that evidence unpersuasive and often contradictory to grievant's claims.


In his final submissions to the record, grievant presents recent report cards showing that the children are doing well in a private school in [state].  He also contends that they have Tae Kwan Do Skills that demonstrate adequate motor development.  The inference is that this is further reason for the Board to direct MED to issue medical clearances for the two children.  Although this information is encouraging, it comes long after the MED decisions at issue in this grievance.  And, like other evidence submitted by grievant, the information is not of a diagnostic or clinical nature of the sort needed for medical clearance decisions.  In any event, the Board believes that medical clearance decisions are properly made by MED, based on information it deems necessary to reaching its professional judgments.


In summary, while we sympathize with grievant's concerns for his children, there is nothing in the record to substantiate his contentions that MED officials were unethical in their conduct or that they behaved in an illegal, arbitrary or capricious fashion in conditioning medical clearances on diagnostic evaluations.  Accordingly, the grievance must be denied.


We are well aware that our decision leaves the situation in an unfortunate status quo ante.  In our opinion, there is no sound reason for grievant to continue to refuse to submit his children for evaluation if he wishes them to receive medical clearance permitting them to join him overseas, particularly since the recent documentary submissions seem to indicate that the children are performing satisfactorily in school.  At the same time, we expect MED to give careful consideration to grievant's legitimate need for an explanation of its requirements and actions.  Consequently, we urge the parties to make a good faith effort to resolve this issue within the framework of governing law and regulation in a manner consistent with the interests of all concerned.

V.  DECISION

The grievance is denied.

�  MED administers the health care responsibilities assigned to the Secretary of State by section 904 of the Foreign Service Act for Foreign Service members of all the agencies covered by the Act.





�  The children were the "subject" of the telegrams, but it was grievant who refused  consultation.  RMOP stands for Regional Medical Officer, Psychiatric.


�  These are State Department employees assigned overseas, responsible to the post Chief of Mission and to MED. 


�  Page two of grievant's memorandum of January 8, [year], Part A.  The record contains repeated allegations of similar character by grievant against the MED professional staff.  Although the language varies, the cited paragraph reflects the nature of his accusations.   


�  These points are presented on pages 4 and 5 of grievant's submission of January 8, 1994, Part A, and are essentially repeated, with some amplification, on pages 8 and 9.


�  The Department contends that it was hampered in its investigation of this case by grievant's refusal to authorize access to his children's medical files or to discuss the subject with the MED personnel involved.  Grievant contends in his submission of January 8, [year], Part C, that all the necessary medical records are in the record.


�  Pertinent regulatory provisions administered by the Department also are cited in the agency-level grievance decision.  


�   The Department's defense of nurse [name] is implicit in its discussion of the children's situations reported by [nurse], in subsection A. above.


�  The Board has ruled on several grievances involving persons suffering from diabetes..


  


�  The Department suggests that under Section 1109 of the Act, the Board cannot consider  the false information issue because it was adjudicated under Privacy Act procedures.  The Board is not determining whether such information should be stricken from the record, however, and finds no impediment to considering the Appeals Board action as relevant evidence.


�  The record is unclear as to whether its is [name's] evaluations that grievant said he possessed but refused to submit to MED.





�  English as a Second Language.
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