EXCISION
SUBJ: Americans with Disabilities Act

Summary: Grievant claimed discrimination because the Agency didn't offer her adequate accommodations at work.  Decision:  Appeal denied.

I.  
GRIEVANCE

Former Foreign Service officer career candidate [Grievant] grieves that the Department of State [Agency] discriminated against her by refusing to grant reasonable accommodation for her medical disability
 under the Rehabilitation Act of 1973 and the Americans with Disabilities Act of 1990 (ADA).

II. BACKGROUND

In its Interim Decision of May 10, 1999, the Board determined that

the central conflict between the parties was (a) [Grievant]’s contention that the agency had violated the ADA by refusing to grant her (or even consider her application for) prospective reasonable accommodation for her disability, and (b) the agency’s contention that [Grievant]’s claim was moot and without merit because, under the law, the Department does not provide retroactive accommodation for disabilities.  


In the Interim Decision we concluded it was inappropriate, at that point, to decide whether  [Grievant] was entitled to reasonable accommodation considering that the agency had not addressed the issue.  We determined that it was appropriate, however, for the Board to determine whether the agency was obligated to address the question of grievant's entitlement to reasonable accommodation.  The Board then analyzed the latter issue and found that the agency was, in fact, obligated to address this question.  Based on this finding it remanded  [Grievant]’s grievance to the agency, and directed that it respond to her claim that she was an otherwise qualified individual who is entitled to reasonable accommodation for her disability.

In response to the Board’s May 10, 1999 Interim Decision the parties submitted their arguments and additional documents relating to this matter.   The ROP was closed on May 4, 2000.

III. POSITIONS OF THE PARTIES

For purposes of clarity, the positions of the parties are presented together, in an argument and response format.

According to  [Grievant], the accommodations that she and her doctors request consist of:

· Nine to twelve months of additional employment at the State Department in Washington, D.C., during which time she would undergo therapy for her disabling condition;

· A distraction-free work environment at the Department during the period of her therapy;

· If possible, a mentor/supervisor to provide constant feedback; and,

· Assuming the successful conclusion of the therapy, one additional year during which  [Grievant] would have the opportunity to demonstrate whether she was qualified for tenuring.  
· Under cover of an October 20, 1999 grievance staff (PER/G) memorandum, the Bureau of Personnel’s Disability Program Manager (PER/ER/WFP), [Name], provided an evaluation of   [Grievant]’s request for reasonable accommodation.  This evaluation, which considered whether the requested accommodations would permit  [Grievant] to perform the essential functions of her job as a Foreign Service officer (FSO), was based on a memorandum of August 18, 1999, from Dr. [Name], of the agency’s medical division (M/MED).  In the evaluation [the Disability Program Manager] notes that the ability to work independently is an essential function of a tenured FSO.  She also points out that, in interacting with foreign government officials, economic officers
 must at times rely on their own ingenuity.  In addition to many other economic officer responsibilities, which she listed,  [the Disability Program Manager] states that these officers engage in in-depth written economic analysis, as well as oral presentations and briefings.  She concludes that if  [Grievant] can not work independently, even with some accommodation, she does not have the qualifications needed to be an FSO, and, therefore, it would not be reasonable to approve her accommodation request.


In her Board submission of November 2, 1999,   [Grievant] argues that the agency’s conclusion is based on the false premise that she requested the accommodations listed above on a permanent, ongoing, basis.   [Grievant] points out that, contrary to [the Disability Program Manager]’s inaccurate assumption, she requested these accommodations only for a limited period of time.  She adds that, in her doctors’ opinion, “she will be in a position to perform the essential functions of her job after nine to twelve months of therapy” and that “according to her doctors, her disabling condition is not necessarily permanent, but is subject to intervention and correction with appropriate therapy over a limited period of time.” Grievant argues that  [the Disability Program Manager]’s conclusion responded to a request that she did not make, namely that the agency accommodate her disability on a permanent basis.


In its submission of November 18, 1999, the agency responded that the completed questionnaire sent by grievant's physician to (M/MED) [Physician] contained only two accommodation recommendations: that grievant be provided with a distraction free environment and that she have a supportive supervisor/mentor and ready accessibility to supervision by way of contact and feedback.  According to the agency, in providing his opinion,  [Name of M/MED Physician] considered only these two accommodation requests, neither of which were limited to a specific period of time.  In addition, in accordance with the agency’s confidentiality policy,  [Name of M/MED Physician] was not privy to any of the material in the grievance ROP, including grievant's statement in her agency grievance that, in her doctor’s opinion, a nine to twelve month course of treatment should suffice to resolve her performance problems.


The agency contends that [Grievant] appropriately did not request the nine to twelve month course of treatment as an accommodation in her agency grievance of December 1997, because she was free to obtain this treatment without any Department involvement.  Furthermore, if she had been in treatment when she filed this grievance, the nine to twelve month period would have ended by December 1998; seven months before her physician sent the completed questionnaire to [Name of M/MED Physician].


The agency claims that, contrary to  [Grievant]’s November 2nd argument, [Grievant]] did not request the opportunity in her agency grievance to undergo this treatment “under appropriate working conditions.”  Thus, the agency concludes that in her agency grievance [Grievant] neither requested the opportunity to undergo treatment, nor the opportunity to undergo treatment under appropriate working conditions.  In light of these factors it supports [the Disability Program Manager’s] evaluation, which “was directly responsive to and based solely on the submission of Ms.   [Grievant]’s physician to  [the M/MED Physician].”


Responding to these arguments in her submission of December 3, 1999, grievant contends that the agency’s claims were 

Uninformed . . . possibly owing to the fact that the Grievance Staff at the Department was not privy to all communications between the Department and [Grievant] with respect to her request for an accommodation to her disability.  


Based on this information, [Grievant] states that, in their medical evaluation of July 13, 1998, her doctors told [the M/MED Physician] that

 “9-12 months of rehabilitation would be necessary for  [Grievant] to return to adequate functioning.”  In  [the M/MED Physician]’s memorandum of August 18, 1999 to  [the Disability Program Manager]’s office, he supported her doctors’ accommodation recommendations that she should be provided with “a distraction-free environment, such as an enclosed space in a work area with natural lighting.”  [the M-MED Physician] also stated that “'a supportive supervisor/mentor with ready accessibility to supervision by way of frequent feedback’ is also desirable but may be somewhat open to interpretation.”


 Grievant concludes her December 3rd submission by stating that

 [the Disability Program Manager]'s evaluation was quite clearly based only on the limited and summary comments made by  [the M/MED Physician] about [Grievant]’s disabling condition, not directly on the more extensive and first hand comments of Ms. [Grievant]’s doctors, which were contained in medical opinion letters on file at State Med that [the Disability Program Manager] apparently never saw.

The record is clear that [Grievant]'s doctors believed [Grievant]’s condition to be treatable with accommodation.  Had [the Disability Program Manager] seen the complete record provided to State Med dating from July 13, 1998, there is no way she could have concluded that [Grievant]’s condition was essentially untreatable or unsusceptible to reasonable accommodation.  Moreover, given the treatability of the condition, the uncomplicated accommodations recommended by Drs. [Name and Name] were on their face reasonable, as evidenced by the fact that they were endorsed by  [the M/MED Physician] himself.


In its December 28th response the agency asserts that, as grievant correctly stated, it was not privy to all communications.  It contends, however, that this was due to the fact that the agency was not given permission by grievant to access her medical records.  Thus, it asserts that she is incorrect in claiming that the doctors’ medical records are on record at State Med “and available to the Department.  The only medical documents this office [i.e., Grievance Staff] has seen are those provided by [ [Grievant]]’s Counsel.”   


With respect to [the M/MED Physician]’s recommendation, the agency argues that the decision regarding reasonable accommodation is made by  [the Disability Program Manager]'s office, and that the agency’s medical division is only authorized to review the requested accommodation to see if it is medically related to the diagnosis made by the employee’s private physician.  M/MED then forwards its opinion on this subject to [the Disability Program Manager].


Regarding the dispute over the 9-12 month treatment period, the agency points out that this medical opinion, dated December 27, 1997, from grievant’s physician to her counsel, stated that “it is likely, in my opinion, that proper treatment with medication and psychotherapy could, within a 9 to 12 month time period, result in marked improvements and significant betterment of her work performance.”  As it did in its previous submission, the agency again contends that grievant was free to receive this treatment, which would have ended in December 1998, without its involvement, and that the only possible accommodation might have been leave from work to receive treatment.  In a letter dated July 13, 1998, grievant's doctors modified their diagnosis to “moderate traumatic brain injury that has more enduring pathological sequelae than a brief concussion” and that is the functional equivalent of Attention Deficit Disorder (ADD).  The agency goes on to note that in a medical report from her physician, [Name], dated July 12, 1999 (i.e., one year later), no mention is made of the 9 to 12 month period.  This letter characterizes grievant as a “female with a history of mild traumatic brain injury producing persistent Post-Concussive syndrome and Attention Deficit Disorder . . . .” [emphasis added by the agency]  Dr. [Name of grievant's doctor] also stated that “due to [Grievant]’s handicapping conditions she has deficits in organizing her work and in time management.”  Based on these statements, the agency concludes that grievant’s accommodation requests, rather than being associated with a particular time period, are ongoing.  

IV. DISCUSSION AND FINDINGS

In response to our Interim Decision, the parties’ submitted their positions, as described above.  Based on these submissions, we conclude that the only significant issue in dispute is whether grievant's disability is of a temporary or permanent nature, i.e., grievant does not contend that the agency can reasonably accommodate her if her disability is permanent, or if the period required for successful treatment can not be established.
  Thus, based on the evidence presented, the Board must determine whether  grievant's disability can be eliminated or controlled within a relatively short period of time, or whether a time frame for recovery has not been established.  Our finding, with respect to the overall merits of the grievance, will depend on the outcome of our finding on this issue.

In a memorandum to the parties, dated January 31, 2000, the Board requested that the agency provide  [Grievant]’s personnel file (OPF), and that   [Grievant] provide (a) the part of her M/MED file that was relevant to the grievance, and (b) “[c]larification by [grievant's] Doctors
 as to the timing of successful completion of Grievant’s rehabilitation program, and the length of time that Department “accommodations” are/were to remain in effect.”

In her first memorandum of February 28th, Grievant’s counsel informed the Board that it had all the relevant information in her medical file.  In the second memorandum of that same date her counsel provided the Board with the letter from her clinical psychologist and neuropsychologist, [Name].  In his letter to counsel of February 28, 2000, Dr. [Name (the clinical psychologist and neuropsychologist] has stated:

[Name of Grievant's Physician] M.D. and I had initially diagnosed [Grievant] with Attention Deficit Disorder, and began a medical regimen appropriate to that disorder.  As is well known in the practice of medicine, patients with traumatic brain injury display an atypical reaction to medication, and such has been the case with [Grievant].  At that point we began to emphasize the brain-injury portion of her diagnosis.  She has not responded in a nominal manner to these medications, therefore her cognitive skills have not been commensurate with her pre-brain injury potential.

Consequently, we estimate that her continuing rehabilitation program will require an additional 12 to 18 months to complete.

Were she to receive the accommodations outlined by [Name of Grievant's Physician] and myself in previous correspondence, in 12-18 months she would be prepared for entry into a competitive position.  At that point she should be gradually transitioned into a position of full responsibility.


In her agency grievance of December 22, 1997,  [Grievant] requested, as reasonable accommodation, “an additional year of employment in the Washington, D.C. area, during which I will be able to undergo treatment for ADHD. . . .” 

On March 20, 1998,  [Grievant]’s counsel faxed the agency a letter dated December 29, 1997, from grievant’s physician, [Name of Grievant's Physician], M.D. addressed to “Whom It Concerns.”  In this letter Dr. [Name] stated that grievant was suffering from residual Attention Deficit Disorder of Adulthood, moderate symptoms of depression, and personality traits which in combination have created dysfunction for her at work. It is likely, in my opinion, that proper treatment with medication and psychotherapy could, within a 9 to 12 month time period, result in marked improvements and significant betterment in her work performance.

In my professional opinion, [Grievant] is suffering from a treatable, disabling condition which has been shown to be quite responsive to medical and psychological therapies.

In a subsequent letter dated April 4, 1998, Drs. [Name and Name (Grievant's Physicians)] informed grievant’s counsel that further investigation had determined there were multiple causes for her disability, including enduring impairments from a traumatic brain injury which she had received in a car accident in 1987, five years before she became a Foreign Service career candidate.  

In a letter dated July 13, 1998 to  [the M/MED Physician], in M/MED, Drs. [Name and Name (Grievant's Physicians)]repeated this diagnosis, outlined the accommodation she would need, and added that “9 to 12 months of rehabilitation would be necessary for [grievant] to return to adequate functioning.” 

Based on these letters from [Grievant]’s doctors, we conclude that although she has apparently been in treatment for her disability for over three years, her doctors now state that even if she receives the recommended accommodation, she will not be prepared “for entry into a competitive position” as a Foreign Service officer for another 12 to 18 months, after which she would still require an indefinite period of time to transition into a position of full responsibility.  

Based on the information provided by [Grievant]’s doctors, we find that after more than three years of medical treatment grievant unfortunately has not overcome her disability.  Furthermore her doctors estimate that even after an additional 12 to 18 months of treatment she will still be unable to perform her duties as a Foreign Service officer at a normal level of responsibility.  Finally, her doctors are unable to estimate how much time will be required before she can perform at a competitive level. 

Under these circumstances, the Board finds grievant has not established that the agency can provide reasonable accommodation for her disability.

V. DECISION

The grievance appeal is denied.

For the Foreign Service Grievance Board:
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Margery F. Gootnick
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__________________________
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Member

________________________

Raymond L. Perkins

Member

� The disability at issue here is Attention Deficit Disorder.


�  [Grievant] was an economic officer, i.e., she was in the “economic cone”.


� Numerous court decisions have held that if an employee is not presently able to perform the essential functions of a job, the ADA does not require the employer to grant the employee leave for an indefinite period while the employee obtains medical treatment in the hope that the treatment eventually will enable him or her to perform those job functions adequately.  See, e.g., Browning v. Liberty Mut. Ins. Co., 178 F.3d 1043 (8th Cir.), cert. Denied, 120 S. Ct 588 (1999); Watkins v. J & S Oil Co., Inc., 164 F.3d 55, 62 (1st Cir. 1998); Gantt v. Wilson Sporting Goods Co., 143 F.3d 1042, 1047 (6th Cir. 1998); Hudson v. MCI Telecommunications Corp., 87 F.3d 1167, 1169 (10th Cir. 1996); Myers v. Hose, 50 F.3d 278 (4th Cir. 1995).


	We further note that in these cases, the accommodation sought by the employee (which the court held that the employer did not have to grant) was simply leave without pay. Grievant here seeks much more; she seeks to remain on the job with full pay while obtaining therapy, despite her inability to perform adequately during that period.  If the record established that grievant was likely to be able to perform the essential functions of her job “in the immediate future”, Myers, 50 F.3d at 283, the Board would be faced with the question of whether, in the meantime, she should receive the accommodations she has requested, or only leave without pay.  However, for the reasons discussed in the text that follows, that question need not be decided in this case.


�Grievant’s personal doctors.
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