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ORDER

I.
BACKGROUND

On July 29, 2002, the Department of State (Department, agency) wrote to the Board and informed us that, as we had ordered (ORDER: REMEDY DISCOVERY, June 6), it had provided to grievant [Grievant]'s attorney the names of those who served on Reconstituted 1998 G-III Board (FO-03 to FO-02) held on March 27, and certain requested information concerning those persons.  The agency asserted that none had served on any selection board (SB) in 1997 or 1998. 

That being the case, the agency stated that there was now no issue about the reconstituted SB before the FSGB.  Further, as a result of our July 3 denial of grievant's Request for Reconsideration (ORDER: RECONSIDERATION) there was no issue at all before us. It asked that we inform the parties in writing that the case was concluded. After receipt of such notice it would:

. . . [I]nitiate the steps necessary to address the financial consequences of the grievant's reinstatement to the Service, and we shall move to complete any administrative actions which may need to be taken.

Grievant replied on July 31 with a Motion to Invalidate Recon Board Results.  The Motion stated that the composition of the reconstituted SB "was that of an MFL  rather than a conal board, in violation of regulation."  It cited 3 FAM 2326.1-1 and 3 FAM 2326.1-2.  These state in pertinent part:

3 FAM 2326.1-1  Composition

b. The number of selection boards and the composition of each will be determined by the Director General on the basis of the:

(1) Numbers and categories of employees to be evaluated;

3 FAM 2326.1-2  Selection and Qualification of Members
a. State Members - State members of selection boards shall, so far as possible, meet the following qualifications:

(2) Have the depth and breadth of experience necessary to evaluate the employees designated for consideration by the boards;


Of the four State SB members, the last three assignments of one member were Economic; the second member’s assignments were Consular; the third member’s were Administrative; and the fourth member’s assignments were Political, Interfunctional, and MFL.  Grievant concluded:

Thus, only one recon board member had the "experience necessary to evaluate" an Administrative officer.  Moreover, the composition of the recon board was not based on the category of employee, in violation of the above regulation.  In fact, the recon board members' experience was suitable for an MFL board which could evaluate assignments out of the Administrative cone. [Underlining in original]

[Grievant] continued that the recon board was, effectively, an MFL board.  This was an extremely harmful error, particularly in view of the fact that the main point of his case was that "he should not have been reviewed by MFL boards in 1996 and 1997 after he was low ranked by the MFL board in 1995 based on conal assignments."  He asked that, consistent with the Reiner rule,
 he be promoted as of 1998.

Grievant also renewed his request that the Board direct the agency to furnish its computation of back pay once the promotion issue is decided.  This needs to occur before the case is closed.

The agency commented on August 1.  In pertinent part, it said that:

. . . [T]he principal distinction between a conal selection board and a multifunctional selection board lies in the pool of employees being reviewed, not in the backgrounds of the members reviewing those employees.  Grievant's reconstituted selection board evaluated a pool of administrative officers; whether some selection board members had much or little expertise in the administrative field cannot have prejudiced any employee in the pool.

Further, there is no requirement that any, much less all members of a conal board be of the same specialty as those being reviewed . . . . The regulatory directive is that State Department employees who sit on selection boards shall, "to the extent possible,"  have the "experience necessary to evaluate the employees designated for consideration by the boards."  Grievant's reconstituted board included persons from four different Foreign Service specialties (including grievant's own administrative specialty) and a public member; those persons both individually and collectively brought to their task "the experience necessary to evaluate the employees before them.  There was no error in the composition of the board. [Underlining and italics in original.]

Grievant replied on August 8 and renewed his argument that, given the composition of the reconstituted board, its members did not have the depth and breadth of experience called for by regulation.  He also amended his Motion to add:

. . . the issue that the recon board contained only four members, whereas it appears the standard number is six. . . .  This may help explain why there was only one Admin cone member; there were so few slots.  A recon board should provide the same rights and protections as a regular selection board.  Depriving a grievant of the normal number as well as the normal board composition, renders the results invalid.

The agency has informed us, by memorandum dated August 21, that there is no requirement for a specific number of members of an SB, but they commonly have five or six members.  Also, that the 2002 SB for FS-03 Administrative Officers has five members.  It also pointed out that [grievant]'s recon board had five, not four members.

II.
DISCUSSION AND FINDINGS
We see no merit to grievant's Motion, including the amendment.  The cited provisions of 3 FAM 2326.1-1 and 2326.1-2 are quite flexible.  There is nothing in either that would make impermissible the composition of the reconstituted board.  In addition, what makes an SB conal or multifunctional is a function of the persons under review, not those who constitute the board. 

We see no harm that came to grievant as a result of the composition of the reconstituted board.  There is no evidence, or even an assertion, that his consideration by the SB was in any way different from that given any other employee under review.  Finally, grievant has shown us nothing improper in the fact that there were five members of the reconstituted board -- four from the agency and one public member. 

III.
ORDER

For the reasons stated above, grievant's Motion to Invalidate Recon Board Results, as amended, is denied.  The agency is directed to "initiate the steps necessary to address the financial consequences of the grievant's reinstatement to the Service" and complete any appropriate administrative actions.  It is to inform grievant of this within 30 days of receipt of this Order.  Grievant is to respond within 20 days thereafter.  Copies of these communications are to be sent to the FSGB.

� Reiner v. U.S., 686 F.2d 1017 (D.C. Cir. 1982). 
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