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ORDER    [EXCISION]


EER - Performance Standards, Mandatory Retirement. 




Request for interrogatories denied.

I.  BACKGROUND  
Grievant,  [Grievant], is an FS-02 with USAID [agency]. On October 20, 1997, the agency informed her that the 1997 Performance Standards Board [PSB] found that she did not meet the standards of her class. That, and the fact that she was ranked in category D in 1995, meant that she would "be mandatorily retired based on relative performance as required by Section 608(b) of the Foreign Service Act of 1980." Her grievance on this matter was denied and her appeal is now before this Board. 

On April 20, 1999, she sent the agency three requests for the production of documents, and a number of interrogatories and requests for admissions to three named individuals and to the agency. It appears that the information requested was provided, except for 18 of the questions propounded to the agency. Regarding those, the agency informed grievant on September 30 that questions 1-8, and 17 and 18, were "grossly invasive of the privacy rights" of the persons involved, and that she had not shown how the information requested was relevant to her case. The agency objected to questions 9-16 on the ground that they were irrelevant.

Grievant responded on October 14. She gave her rationale for the disputed questions and moved that the Board compel agency responses. What follows is the gist of the information grievant requested and her responses on the issues of privacy and relevance.

Interrogatories 1-8 - ask for information about [Name], grievant's former supervisor. Specifically, they ask:

- Had grievances alleging bias been filed against her in the last five years prior to her retirement?

- Were there any negative comments about her leadership, supervisory, staff development, professionalism, management, teamwork and interpersonal skills in her AEFs or EERs in the same time period?

- Did she leave posts in [Post Name] and [Post Name] prematurely, and if so, why?

- Did she give substandard performance evaluations to any of her staff in [Post Name]?

- Did she give substandard performance evaluations to [Name] and [Name] in 1996? What ratings did she assign to their skill areas that year? And did she delete their positions through reorganization and force them to transfer prematurely out of [Post Name]? 

- Did she give a substandard performance evaluation to [Name] in 1997, and what ratings did she assign to his skill areas that year? 

Grievant's comments - Grievant believes that [Name] was biased against her and did not evaluate her performance fairly or objectively. She believes [Name] has a history of mistreatment of subordinates and these questions will provide information that would help prove or disprove that thesis. A pattern of unfair treatment of subordinates would help prove that [Name] treated grievant similarly.

[Name]' right to privacy is superseded by grievant's right to information relevant to her case. Further, because the agency's claim of privacy has cited no specific provision of the Privacy Act, grievant has no way of responding to the claim. 

Interrogatory 17 - asks if, during the last five years prior to his retirement, [Name] ever received any negative comments about his supervisory, staff development, professionalism, management, leadership, interpersonal and teamwork skills, or his treatment of women in his AEFs or EERs? 

Interrogatory 18 - asks if [Name] was very critical of [Name] in his 1997 AEF, and what ratings did she assign to his skill areas that year? 

Grievant's comments - Same as for 1-8.

Interrogatories 9-16 – ask for information as follows: starting dates and/or the chronology of assignments of contractors [Name and Name]; the chronology of assignments and GS levels of agency employees and former employees [Name, Name, Name, and Name;] the chronology of PSC contracts for [Name], including GS equivalence, by date and assignment; the chronology of FS levels and assignments for [Name] during his agency employment, and the chronology of his PSC contracts, including FS equivalence, by date and assignment.

Grievant's comments - These questions are relevant to grievant's claim that she had very little professional support in her work because the individuals assigned to her all needed training and additional experience. Should the agency prefer, grievant might be willing to accept a joint stipulation about the individuals covered in these questions.

II.
DISCUSSION

Interrogatories 1-8 - There is no need for a specific citation to the Privacy Act to show that these questions involve the privacy rights of [Name] and [Name, Name, Name and Name,]. Grievant seeks to show, by inquiring into certain actions taken by or against [Name] that the latter has a history of mistreatment of subordinates in order to support the contention that the critical evaluation comments cited in the grievance are unfair.

These questions are highly intrusive. We would not contemplate ordering they be answered without a strong showing of their probable materiality to grievant's appeal. No such showing has been made.

The thrust of the questions, and grievant's rationale for them, relates to [Name]'s alleged shortcomings as a supervisor and harshness as a rating officer. That is no more than tangential to the issue before us. What is before us is whether her evaluations of grievant, on which the PSB relied in part, were inaccurate, in error, or otherwise falsely prejudicial. 

Interrogatory 17 - The ROP indicates that [Name] was a subordinate of grievant's, not the other way round. Also, his work with grievant was subsequent to his retirement from the active Foreign Service. These questions have little, if any, apparent materiality to the issues in the grievance.

Interrogatory 18 - Our comments about interrogatories 1-8 apply equally here. 

Interrogatories 9-16 – Grievant has stated that this information is requested in order to support her argument that those assigned to assist her provided very little professional support because they all needed training and additional experience. Presumably, this will be used to support a claim that the information relied on by the PSB was inaccurate, in error, or otherwise falsely prejudicial. 

We find the interrogatories irrelevant at this time. There is no indication in the record presently before us that such a demonstration would mitigate or disprove any criticism of grievant’s alleged lack of teamwork or inadequate supervision. 
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