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DECISION (Excision)

I.       SUMMARY

On August 29, [year], the Board issued a Summary Decision in the case of Department of State (State, agency) FE-OC officer, [Grievant],
 in which we denied his appeal of December 17, [year].  The Decision was issued in summary form in response to the parties’ request for expeditious handling of the case and in view of [Grievant]’s pending September 30, [year] separation date from the Service.  In the Summary Decision the Board informed the parties that while we had not yet prepared a full decision on the merits, our review of the record had led the Board to conclude that [Grievant] had not, in accordance with Section 905.1(a) of the Board’s regulations, met his burden of proving by a preponderance of the evidence that the grievance was meritorious.  The Board also informed the parties that detailed findings, and the reasons for them, would be reflected in a Final Decision to be issued in due course.  Consistent with the Board’s Summary Decision, on September 30, [year], [Grievant] was separated from the Service because of the expiration of his time-in-class.
Subsequent to the issuance of the Summary Decision the Board discovered a deficiency in the record with respect to [Grievant]’s Officer Evaluation Report (OER)
 covering the period December 3, [year] to April 15, [year] that required clarification and further analysis.  In view of this deficiency and to ensure a fair review, the Board reopened the case on our own motion by order dated February 8, [year]: Request for Additional Information.  In the Order the Board requested the agency to provide additional information and offered the parties an opportunity to provide further argument pertaining solely to the OER covering the period December 3, [year] to April 15, [year].  The agency responded on February 26, [year] with a Motion for Clarification and Dismissal of the Board’s Order.  Among other matters, the Department questioned the Board’s authority to reopen the Decision on its own motion, arguing that the case has been fully litigated and that grievant was fully afforded procedural due process.  It further argued that the Board had an opportunity to request any information deemed necessary before the Record of Proceedings (ROP) was closed and the August 29, [year] Summary Decision issued.  On March 5, [year] [Grievant], through counsel, filed a Motion for Reconsideration.  In it [Grievant] addressed issues relative to the Board’s authority to reconsider decisions on its own motion, responded to the questions posed in the Board’s February 8, [year] Order, filed a request for reconsideration of the case on its own motion and submitted arguments relative to other issues raised in the grievance appeal.  

On March 28, the Department submitted a response to [Grievant]’s Motion to which [Grievant] replied on April 2.  Also on April 2, the Board issued an Order of Clarification in which we: (a) denied the Department’s Motion to dismiss the Board’s February 8, [year] Order; (b) clarified our authority to reconsider a decision on our own motion and; (c) set out a timetable for the parties’ responses to the February 8 Order.  The Board also informed the parties that those aspects of grievant’s Motion for Reconsideration relevant to the issues raised in the February 8 Order had been either included in the Order of Clarification or would be reviewed upon receipt of the Department’s and [Grievant]’s responses to questions and issues outlined in that Order.  In addition, [Grievant] was advised to submit his Motion for Reconsideration and other arguments, if appropriate, after the Board released the Final Decision reflecting a full discussion of the merits.  On April 25, [year] the Department responded to the Board’s February 8, [year] Order.  [Grievant] submitted his reply on May 14, [year].  

The Board has carefully considered the information and arguments submitted by the parties as well as the other information in the ROP.  Based on our analysis of this material, with respect to the OER covering the period December 3, [year] to April 15, [year], we find that [Grievant] has established by a preponderance of the evidence that the OER is procedurally defective, but that the agency has met its burden of proving by a preponderance of the evidence that it would not have promoted [Grievant] even if the OER had not been defective.  Consequently, we affirm our original summary decision regarding the [year] to [year] OER.  Regarding the OER covering the period [year]-[year] for which we did not solicit additional information and argument, the decision is affirmed.

This Supplemental Decision represents our detailed findings underlying the August 29, [year] Summary Decision. 

II.      THE GRIEVANCE

 
On December 17, [year], [Grievant], an FE-OC Foreign Service Officer with the Department of State, through counsel,
 filed a grievance with the Department contesting his mandatory retirement for expiration of time-in-class.  Specifically, he grieved that: (a) the OER prepared for the period July 15, [year] to May 15, [year], while he was Senior Cultural Affairs Officer (SCAO) [Post], was inaccurate, incomplete, evasive and biased; (b) the OER covering the period December 3, [year], to April 15, [year], while he was SCAO [Post], contained procedural errors; (c) his time-in-class (TIC) was miscalculated; (d) a performance evaluation should have been prepared for the period April 1, [year], to July 10, [year]; and (e) he should have received a non-rate for limited career extension (LCE) consideration during the [year-year] rating period and  a one year TIC extension, because a substantial period of time was unevaluated during the [year-year] rating period.


For remedies he requested: (a) submission of a new [year-year] OER; (b) submission of a complete December [year]-April [year] Evaluation Report; (c) recalculation of his TIC; (d) promotion or, in the alternative, a reconvened [year] selection board to review him for promotion and/or LCE opportunities or review by a [year] selection board for promotion and/ or LCE opportunities; (e) full attorney fees and costs; and (f) other equitable relief as warranted.  [Grievant] also requested that the Department suspend his mandatory retirement until completion of the agency review process.


The Department denied the grievance on April 7, [year], and noting that [Grievant]’s TIC separation date was scheduled for September 30, [year], also denied his request for interim relief on the basis that it was premature.  

In a letter dated June 12, [year], [Grievant], now acting without benefit of an attorney, appealed the agency decision to this Board.  On appeal, [Grievant] narrowed the focus of his grievance to two issues: bias in the [year-year] OER and procedural errors in the December 3 to April 15, [year] OER.  For remedies he requested: (a) TIC extension; (b) submission of a new [year-year] OER; (c) submission of a complete December [year]-April [year] OER; (d) LCE and/or promotion review by a reconstituted [year] selection board or LCE and/or promotion review by the [year] selection board with corrected OERs; (e) the granting of interim relief from mandatory retirement pending resolution of the grievance; and (f) reimbursement of attorney’s fees and costs expended.  

In response to [Grievant]’s request for interim relief, on June 29, [year] the Board found that no harm would result from a decision to delay the granting of such relief.  While not ruling out the option of granting interim relief at a later date, we stated that there was sufficient time to complete the process and reach a decision in advance of the mandatory retirement date currently being appealed. 

The ROP was closed on August 15, [year] and reopened on February 8, [year] as noted above.  Subsequent to this date, [Grievant] obtained new counsel.  In the Motion for Reconsideration submitted on March 5, [year], [Grievant]’s counsel modified the remedies requested: (a) removal of the [year-year] and [year-year] OERs; (b) reinstatement retroactive to [Grievant]’s separation in September [year], with back pay, service credit and benefits; and (c) promotion to the FE-MC class retroactive to [year], with back pay.  

III.
BACKGROUND 

For purpose of clarity we wish to note that [Grievant] is grieving events that occurred while he was an officer with USIA.  By the time he filed his agency level grievance, USIA had been merged with the Department of State, and [Grievant], now a Department officer, filed his grievance with that agency.  Consequently, in this decision, references to his employer during the contested rating periods refer to USIA or USIS.
   References to the agency with which he filed his grievance pertain to the Department of State (Department, agency).  

From [year] to early [year] [Grievant] served at USIS posts in [Post] and [Post].  His rating and reviewing officers at both these posts were [Name] and [Name].  In early November [year], [Grievant] went on temporary duty assignment (TDY) to [post] and in early December [year] he was formally assigned to that post.  As a consequence of this reassignment, [Name] became [Grievant]’s rating officer for the OER covering the period December 3, [year] to April 15, [year].     

While still assigned to [post], [Grievant] was informed in a letter dated May 6, [year], that his TIC would expire on April 30, [year], and that he therefore, faced mandatory retirement unless promoted or granted a limited career extension during the [year] selection board review. 

In September [year] subsequent to that year’s selection board review, [Grievant], then Political Minister Counselor at the American Embassy in [post] was informed by the Office of Human Resources for USIA that he had not been promoted and that there were no LCE opportunities.  Consequently, he would be mandatorily retired for expiration of his time-in-class on September 30, [year].
 

As noted in Part I, [Grievant] filed a grievance with the Department in December [year], and then appealed to this Board in June [year], after the agency denied the grievance.  The ROP, which was reopened by the Board in February [year], was closed on August 1, [year].

IV.     POSITIONS OF THE PARTIES

         A. Deficiencies in the July 15, [year] to May 15, [year] OER 

The Grievant


At the agency level, [Grievant] argued through counsel that this OER is inaccurate, incomplete, evasive and fails to acknowledge or recognize his accomplishments, his role and the relevance of his section’s work.  In addition, he argued, it “reflects the rating officer’s lack of knowledge of the organization and its mission by failing to properly identify credit due to Mr. [Grievant].”  Specifically, he complained that the report “was replete with comments by the Rating Officer about ‘[Grievant] and his staff,’ ‘[Grievant]’s team,’  ‘His staff,’ ” terminology that clearly indicates that the “Rating Officer appeared to make a concerted effort not to credit Mr. [Grievant] for being, as the Reviewing Officer stated, an ‘outstanding manager’ and ‘superior officer’ with ‘formidable people skills.’ ”  Further, he asserted, “the Rating Officer’s repeated references to ‘exchange programs,’ ‘the Fulbright program,’ “our [emphasis added] International and Voluntary visitor program . . . etc.’ amount to reviews of the programs themselves rather than Mr. [Grievant]’s work in directing them....” 

In addition, he contended that the OER reflects disagreements between the rating officer and him that “likely affected the Rating Officer’s ability to complete an unbiased Evaluation Report.”  In support of this allegation, [Grievant] pointed out that in the OER the reviewing officer stated “[r]elations  between [Grievant]and [name] have been cordial and correct, but not particularly warm or close.”   In addition, [Grievant] argued that his own comments in the rated officer section of the Evaluation Report similarly reflect a divergence in opinion between the rating officer and him during the rating period, and concluded that “The Rating Officer’s inability to complete a neutral, objective, unbiased evaluation in this instance may have had a crucial impact on [his] promotion and/or LCE opportunities.”

On appeal, [Grievant], acting without counsel, states that his appeal is based on the arguments detailed in his agency level grievance, and characterizes the issue regarding the [year-year] OER as “bias in the [year-year] EER.”  Stating that his complaint at the agency level “was about not getting due credit in the EER text for the work I had done,” he challenges the rating officer’s assertion, made in a statement submitted to the agency, that “even senior officers are in a crowd,” concluding that the implication of this statement was that he should not have expected language in his evaluation relating specifically to his individual accomplishments.  He argues that the instructions for writing OERs repeatedly stress that their purpose is to evaluate the rated employee’s individual performance.  [Grievant] further contends that [name]’s repeated references to his ([Grievant]’s) staff, when an evaluation of his own individual performance was called for, “are one of several signs of bias towards me.” 


[Grievant] then focuses on reviewing officer [name]’s statement to the agency, in which [name] suggests that the rater’s references to the work of [Grievant]’s “staff” were intended to teach him a lesson about the importance of “teamwork.”  He asserts that elsewhere in the rater’s and reviewer’s  statements they acknowledge that his relations with his staff were excellent and he points out that his own American staff members, in statements solicited by the agency, commented favorably on his appreciation for teamwork.  Thus, he concludes, it would appear that [name]’s comments were in error, even for the purposes to which [name] attributes them.


[Grievant] points out that [name] correctly stated in his agency submission that [name] refused to write an evaluation of [Grievant]’s own work in [year] until the latter’s evaluation of two staff members were presented for [name]’s review, and that [name]’s threatened that his evaluation of [Grievant]’s work would be harsh unless the staff members’ evaluations were changed.  [Grievant] contends that not only did this threat hold his OER hostage to those he would write on his own staff members, but it both damaged the integrity of the evaluation process and slowed it down.  By the time he received his evaluation, there were only a few days remaining before the submission deadline and he was confronted with a hastily written document.


Finally, [Grievant] complains that as a result of a restructuring and downsizing in USIS programs starting in early [year], by the time [name] arrived in [post] in mid- [year] there were five senior USIS officers in [post].  Given the reduced size of the program and the extensive experience of both the Cultural Affairs Officer (CAO) and the Information Officer (IO), Deputy Public Affairs Officer (DPAO) [name] had no role to play.  This development produced friction and redundancy that hindered the smooth functioning of the operation, which was reflected in “Mr. [name]’s proclivity to manifest his frustration with perfunctory evaluations.”


The Agency

The agency’s response is contained in its decision letter dated April 7, [year], which quotes extensively from statements provided by rating officer [name] and reviewing officer [name].  The agency also refers to statements submitted by the two Assistant Cultural Affairs Officers [Grievant] supervised while in [post].  

[Name] denies that the OER was biased, incomplete, inaccurate or evasive.  He states that he is not biased toward [Grievant], and that he tried very hard to write a fair, accurate and positive evaluation which is apparent in the portions of the evaluations he cited in his statement provided to the agency, and indeed in the report as a whole.  [Grievant] had ample opportunity, he contends, to comment upon the draft report, but did not suggest any changes.  Describing the laudatory language that he used throughout the report, [name] states that his opinions of [Grievant] and his work are judgments and not biases, and that his communication of these through the medium of the report was the object of the evaluative exercise and entirely legitimate.  

Regarding [Grievant]’s complaint that [name] slighted him by attributing his success to a “team,” [name] acknowledges that his strongest praise went to [Grievant]’s work with his staff.  The focus, he contends, should not be on the language used, however, but on the facts.  There were two officers in [post] senior to [Grievant], as well as a thoroughly competent and hard working staff of two Assistant Cultural Affairs Officers and five substantive Foreign Nationals working for him.  According to [name], it is simply honest, and no slight to [Grievant], to say that many of the initiatives and most of the highly successful work done by the Cultural Section in [post] came from them.  

The two instances in which he discussed teamwork were compliments to [Grievant] that clearly could have gone to others.  He gave credit to [Grievant] as is customary, but his reference to the team was accurate.  With respect to the first reference regarding the success of [Grievant]’s team in arranging exchange programs for [name] and for a group concerned about genetically modified organisms, the impetus and legwork came from junior Americans in USIS and others.  The second reference concerned the establishment of the European Speakers Network that [Grievant] consistently opposed.  The language [name] used in describing the process constituted an avoidance of criticism, not an effort to downplay [Grievant]’s contributions. 


While [name] does not specifically address the issue of bias, he does state that he did not agree with the allegation that [name] failed to acknowledge or recognize [Grievant]’s role and accomplishments.  Rebutting [Grievant]’s contention that the rating officer lacked sufficient knowledge of the organization and mission to enable him properly to identify credit due to [Grievant], [name] states that although [name]’ knowledge of the USIS operation was weak when he arrived, the OER was not written until [name] had been in country for almost a year, at which time his knowledge of the organization and mission had vastly improved.   According to [name], [name] thought that [Grievant] had not adequately recognized the contributions that [Grievant]’s two American assistants had made to the success of the Cultural Section, and [name] indicated that he was not going to complete his evaluation of [Grievant]’s performance until he had seen [Grievant]’s evaluation of the two assistants.  With considerable back and forth, those ratings were completed and [name] prepared his own rating of grievant’s performance.  [Name] states that references to “[Grievant] and his staff,” “[Grievant]’s team” and “his staff” reflect three purposes: (1) to use the evaluation as a constructive tool to emphasize the importance of teamwork; (2) to reflect his judgment of the contributions of the two assistants; and (3) to acknowledge the strength of the staff of the Cultural Section as a whole.  None of that should detract from the fact that [Grievant] ran the section skillfully and should receive the major credit for its success.

[Name] does not agree that the rating is “inaccurate.”  Had the relationship been closer, he believes the vocabulary used would have made the text appear more striking.  However, choice of language is one of the primary means by which rating officers may indicate that in their judgment something is amiss, even if objective work requirements have all been fulfilled.  According to [name], this is a truism that goes beyond [Grievant] and [name].  

To further support its position the Department refers to statements submitted by the two Assistant Cultural Affairs Officers supervised by [Grievant], [name] and [name].  [Name] stated that in order to evaluate the references to “[Grievant] and his staff,” “[Grievant]’s team,” and “his staff,” with fairness, selection board members would have to be thoroughly familiar with the workings of a large USIS Cultural Affairs Section, with a very talented and experienced FSN staff and multi-layered organizational structure.  No individual can claim sole credit for most of what the section does, if all goes well.  

Referring to specific examples cited by the rater in the OER when describing [Grievant]’s contributions, [name] stated that the genesis of the very successful initiative on genetically modified organisms (GMO), for instance, would be hard to trace.  [Grievant]’s role was that of emphasizing the importance of the issues as a mission priority and asking [name] and his staff to work on it.  He and his senior FSN worked closely with the Agricultural Section to develop the program’s content and itinerary.  The success of the GMO initiative was due to the interaction of all parties involved, both in [country] and the U.S.  [Grievant]’s role was not that of initiating the program, much less of executing it, but rather of enabling and empowering [name] and his staff to spend time, effort and USG resources to bring it about.  Regarding the initiative to head off a major budget cut for the [company] [company acronym], [Grievant]’s role was that of seeing that the upcoming presidential visit was an opportunity, and directing [name] and his team to do whatever they could to insinuate [acronym] into the visit.  On the other hand, Sister Cities, workforce training and the [name] conference were three initiatives that [Grievant] handled personally.  The direction and much of the execution remained his.  

[Name] stated that the rating officer was correct in citing “[Grievant]’s staff” when discussing [Grievant]’s accomplishments, but that should in no way detract from his contribution.  In many cases, [Grievant]’s most important accomplishment was that of correctly perceiving his role in the mission’s hierarchy, and empowering his staff to achieve outstanding results. 

With reference to the Program Section, [name] stated that, to the best of her recollection, the rating officer’s comments are accurate regarding the FSNs, the Country Plan, Program Profiles and NATO tours.  As she recalls, [Grievant] worked most closely with an FSN on Civic Education ([name]) and Sister City projects as well as “on the care and feeding of our prestigious exchange programs with [country], as reflected in the OER.”  With regards to the rater’s comment in Section II.B. that “([Grievant]’s) staff developed a web page,” [name] states that she arrived in [country] with a clear directive to expand the services of her section.  She and three Ph.D. FSN programmers developed a strategy to accomplish the directive, expanding upon an existing “listserve” and creating a Webpage -- the brainchild of one of the programmers.  [Grievant] supported their efforts to hold a regional meeting to introduce the plan and was extensively involved in a meeting that showcased the European Speakers Network and introduced it to colleagues in Washington.  Regarding comments under Section II.C. (Areas of Competence), specifically the statement that “the crucial measure of  [Grievant]’s substantial knowledge . . . our Country Plan, which he and his Program Section drafted . . .” she explained that [country]’s Country Plan was always highly regarded.  [Grievant] was determined to maintain the level of quality and was primarily responsible for the Institutional Analysis.  [Name] offered no comments on [Grievant]’s allegation of bias or on the nature of the relationship between the rater and [Grievant].

The Department concluded that based on the record, [Grievant] had not established by a preponderance of the evidence that the OER was inaccurate, incomplete, evasive, or biased.  It stated that the selection board precepts do not require that every accomplishment be mentioned in the OER, only that the report be balanced.  The rating officer does cite many of [Grievant]’s accomplishments, and the fact that [Grievant] wanted others mentioned does not render the report flawed.  Furthermore, the reviewing officer and the two ACAOs do not support the assertions that the OER is inaccurate, evasive or biased.  A difference of opinion or of approach to policy issues between Foreign Service Officers does not establish bias by one party.  Moreover, [Grievant] had the opportunity to discuss all of his accomplishments in his rated officer’s statement for the selection boards to read and evaluate.  

(B) Procedural Errors in the December 3, [year] to April 15, [year] OER

The Grievant


[Grievant] contends that this OER, which was designated by [name] as a “regular” report, is fatally flawed because the rater did not fill out Section   II.C. (Areas of Competence), as was required in the USIS regulations on Performance Evaluations under Section 454.1, Manual of Operations and Administration (MOA).

Rejecting the agency’s assertion that raters do not have to complete Section II.C. for evaluations covering fewer than 150 days, [Grievant] cites Section 454.1, which provides that “Regular reports cover the period May 16 of one year through May 15 of the following year or any rating period of three months or longer that ends on May 15.”  [Grievant] asserts that for OERs not coinciding with the end of the appraisal period, an interim evaluation is required for 90-149 days as indicated under MOA 454.1b.—Interim Reports which reads in part:

(1)  Interim Reports must be prepared for any period of assignment that covers at least three months but less than a full rating period.

(a)  For periods of three to five full months (i.e., 90 through 149 days) the completion of Part II . . . is not required. 

[Grievant] argues that since the appraisal covers more than three months at the end of the rating period, he is entitled to a full regular appraisal.  Furthermore, shortening the rating period from May 15 to April 15, in conjunction with the 1999 merger of USIS into the Department of State, does not affect grievant’s the right to a regular full OER, as the appraisal still extended to the end of the rating period.
 

To substantiate this assertion, [Grievant] refers to the statement of [name], USIA Team Leader, Policy and Operations Staff, Foreign Service Personnel Division, Office of Human Resources, during the [year-year] OER rating period.  His office was responsible for the development and interpretation of MOA 450, Performance Evaluation regulations.  In a statement submitted to the agency, [name] comments that, “as stated at MOA v-B 454.1.a(1), regular reports included any report of three months or longer that ran through to the end of the rating period.”  Grievant points out that [name] does not suggest that the change from May 15 to April 15 for the end of the rating period in anticipation of the merger of USIA and State in October 1999 abrogated this right.  [Grievant] also offers the statement of [name], AFSA negotiator for USIS regulations during the [year-year] period, who agrees with [name]’s position.  [Name] states that shortening the appraisal period was not intended to affect the rights otherwise ensured in MOA 450.  He suggests that the MOA regulation should be interpreted to have been amended to read as follows for the [year] appraisal period: 

Regular reports cover the period May 16 of one year through April 15 of the following year or any rating period of three months or longer that ends on April 15. 

[Grievant] finds erroneous the agency’s assertion that MOA 454.1.b(1)(a) --which pertains to reports of less than 150 days not requiring the completion of Section II.C. -- was always interpreted to include both interim and regular reports.  He argues that the agency cannot arbitrarily characterize a type of appraisal listed under regular Reports as an interim report.  One of the most critical distinctions between a regular report and interim report, [Grievant] argues, is that the former has to be fully completed.  Under Section 454.1a titled “Regular Report,” there is no exception noted that allows part of the performance evaluation to be left blank.  One cannot read such an exception into that paragraph, particularly since an exception is expressly noted under “Interim Reports.”  Clearly, he asserts, the MOA treats the three months immediately preceding the end of the appraisal period differently, by requiring completion of all parts of the OER.

To substantiate this argument, [Grievant] again refers to a statement from [name], who stated that the agency’s interpretation is mistaken because the regulation, which distinguishes a regular report from an interim report, is clear on its face.  Section 454.1a discusses regular reports and 454.1b discusses the different requirements for interim reports.  The provision that pertains to interim reports cannot be construed to apply to the requirements for regular reports.  Clearly 454.1a.(1) carved out an exception for reports more than 90 days but less than 150 where the 90 day period ran up to the end date of the regular appraisal period.  In those instances an officer was entitled to a full, regular appraisal in which all parts of the OER form were to be completed.  If the agency’s interpretation, that all periods of 90-149 days were included under interim reports, was correct, then 454.1a “Regular  Reports” would not have mentioned periods of 90 days or more which ended on May 15, because there would have been no need for the later provision.  

[Grievant] contends that the agency effectively admits that it made a practice of violating a personnel regulation negotiated with the American Foreign Service Association (AFSA), the exclusive bargaining agent.  In doing so it abrogated employees’ rights to a regular, full OER when 90-149 day periods coincide with the end of the rating period.  The agency cannot defend its actions or policies on the basis that it has consistently violated its own regulation.  It errs in arguing that its consistent violations can defeat grievant’s right to a full [year-year] OER under the regulations.  Citing Kelly v. U.S. 34 F.Supp 2d, 8, 11, 12 (D.D.C. 1998), [Grievant] argues that it is arbitrary and capricious for the agency to agree to a regulation ensuring a right to a regular OER for 90-149 days or more coinciding with the end of the appraisal period, and then to treat that right as not existing by construing regular appraisals under these circumstances to be “interim appraisals.”  In Kelly the court made clear that an agency is bound by its regulations and cannot abrogate them by consistent, irregular practice.  

Nor, he argues, does the OER form override the clear intent of the negotiated regulation.  Noting that that form instructs the rater not to fill in Section II.C. unless the period exceeds 150 days, he contends that these instructions are incorrect, since they apply only to blocks of time that do not coincide with the end of the regular appraisal period.  The form’s instructions, which fail to address the latter circumstances, mislead the rater.  

[Grievant] points out further that the regulations call for a full OER if the rating period exceeds 150 days.  In this context he argues that since his previous rating officer, [name] departed post in November [year], he was directly supervised by [name] for at least 164 days, i.e., from November 2, [year]-April 15, [year].  Under these circumstances he asserts that a full OER was required for this period.

Grievant refutes the agency’s assertion that since [name]’s left post on TDY, and was not formally transferred until December 2, [year], the OER starts with the date that he was formally transferred -- December [year] -- making the period only 133 days (December 2, [year] to April 15, [year]).  Referring to MOA 454.1b(2)(a) and (3) which state that “ Interim reports must be prepared . . . upon the departure of the rated officer” and “Interim reports must . . . be received in . . . Washington no later than 30 days after departure . . . from post . . . .”  [Grievant] contends that the regulations refer to the departure of the rater, and not to the end of the rater’s assignment (date of transfer).  The regulation clearly indicates that rating duties end when the rater leaves post -- not when the rater is formally reassigned elsewhere.  Since the agency does not deny that the rater left post prior to December 2, [year], and that he did not return, [Grievant] contends that he was under the supervision of [name] from at least 11/2/[year] to 4/15/[year], a total of 164 days, and was, therefore, entitled to a regular report.

Regarding the agency’s argument that [Grievant] failed to mention in his rated officer’s statement that the OER was incomplete, [Grievant] contends that the burden is not on the rated employee to perform a legal analysis of the regulation and the instructions on the OER form.  Moreover, the form itself only directs the rated employee to provide information on such matters as his or her accomplishments, disappointments, and work requirements.


Grievant asserts that he was harmed by not having a full OER for this period since Section II.C., which was not completed by the rating officer, calls for evaluating the employee’s performance in specific skills areas.  The omission of this evaluative information gravely weakens the OER, particularly because it also lacks a reviewer.  If the rater had completed all portions of the OER, the report would have been very laudatory.  This is clear from Section II, Evaluation of Performance, in which the rater commented positively on his substantive knowledge, communication skills, managerial skills and supervisory knowledge.  There also is no mention of grievant’s interpersonal skills, which should have been addressed in Section II.C., leaving this skill area completely undocumented.  


The Agency


The agency’s position is that [Grievant]’s rating period from December 3, [year] to April 15, [year] totaled less than 150 days, and thus did not require the completion of Section II.C.  It claims that the regulation cited in MOA V-B 454.1b(1)(a), which states that reports of less than 150 days do not require completion of Section II.C., was always interpreted to include both interim and regular OERs.


Regarding [Grievant]’s assertion that the rating period began in November rather than December, as designated on the OER, the agency asserts that [name] was officially assigned as [Grievant]’s rating officer until his formal assignment to [post] in December [year].  [Name]’s temporary duty assignment to the [post] in November [year] did not change his formal assignment date.  Furthermore, the Department argues, [Grievant] did not raise this issue in Section IV, rated officer’s comments.



The Department relies on a statement from [name], in which he states that the designations of rating officers were made at the beginning of the rating period in USIA.  A supervisory officer on TDY for less than two months of a rating period would not be excluded from being the rating officer for the entire period of a subordinate’s assignment.  In this case the rating period covering 12/3/[year] through 4/15/[year] was reviewed and deemed appropriate by the Policy and Operations Staff.  Thus, [name] properly retained his function as [Grievant]’s rating officer until he was officially transferred to his new assignment in [post] on December 3, [year].  

Further, [Grievant] was given an OER for the period June 4, [year] to December 2, [year], in which [name] was the rater and [name] was the reviewer.  In that OER [Grievant] does not complain that [name] should not have been his rating officer for November [year].  

Finally, the Department asserts, even if Section II.C. should have been completed, it is unlikely that [Grievant] would have been promoted from Senior Foreign Service Level OC to MC.  The [year] selection board reviewed 91 FE-OC officers, of whom 13 were recommended for promotion and six were promoted.  For [Grievant] to have been promoted, the benefit of Section II.C. would have had to have been significant enough not only to have placed him in the group of the 13 officers recommended for promotion, but to have enabled him to jump ahead of the seven FE-OCs who were recommended, but not reached for promotion.  That is highly unlikely.  In the promotion reviews of [year], [year] and [year], the grievant was also mid-ranked, even though his OERs for those years included Section II.C.     

V.      DISCUSSION AND FINDINGS


In accordance with 22 CFR 905.1(a) of the Foreign Service Grievance Board Regulations, grievant has the burden of establishing by a preponderance of the evidence that the grievance is meritorious.  Where a grievant establishes that a procedural error occurred which is of such a nature that it may have been a substantial factor in an agency action with respect to the grievant and the question is presented whether the agency would have taken the same action if the error had not occurred, the burden shifts to the agency to establish, by a preponderance of the evidence, that it would have done so (22 CFR 905.1(c)).

Deficiencies in the July 15, [year] to May 15, [year] OER 

 
[Grievant] contends that the OER is inaccurate, evasive, incomplete and biased.  He contends that he did not get credit in the OER text for work he had done during the rating period and that the rater made repeated references to “[Grievant] and his staff,” “[Grievant]’s team,” etc. when an evaluation of his own individual performance was called for.  In addition, the rater evaluated certain programs rather than grievant’s efforts in directing them.  [Grievant] states that the instructions for OERs repeatedly stress that their purpose is to rate individual performances, and that rater was obliged by the regulations to “isolate” him from “the crowd” and rate his individual work.  He contends that the rater’s repeated references to the performance of his (grievant’s) staff when an evaluation of his own performance was called for, is an indication of the rater’s bias.

[Grievant] does not identify any specific regulation that has been violated.  Nor does he specify to which aspect of the instructions for OERs he is referring.  However, in response to this issue, we first turn to the instructions contained in the [year-year] OER for completing Section II.B. (Evaluation of Performance-Discussion of Work Performance) and Section II.C. (Areas of Competence), as well as the relevant sections of the Manual of Operations and Administration (MOA 450)--USIA’s Regulations on Performance Evaluation, which were in effect during the period covered by the OER in question.

OER-Instructions for Section II. B.EVALUATION OF PERFORMANCE--DISCUSSION OF WORK PERFORMANCE -- Comment on the quality of the Rated Officer’s work, focusing on the Work Requirements and Priorities in Part I.  A list of tasks performed is not acceptable as a substitute for an evaluation of how work requirements and priorities were met.  Using specific examples describe what was accomplished, what basic professional skills were demonstrated by the Rated Officer in pursuit of these accomplishments and how these accomplishments contribute to the post/area/office objectives and the mission of USIA.  Comment on any special circumstances.  Describe the work/program and the public diplomacy environment if the position is overseas.

SECTION II.C. AREAS OF COMPETENCE.-- Note briefly the extent to which  skills of that nature are required in the rated Officer’s position and evaluate performance, citing specific examples from the rating period.

MOA 453.1a.-- Objectivity in evaluations is achieved only if there is an understanding between the supervisor and subordinate about the requirements of the position.

MOA 453.1a.(1) -- The rating and rated officer should formulate jointly a statement of work requirements for the rated officer during the first 45 days of the beginning of the rating period…

MOA 453.1b. -- When evaluating an employee’s performance, rating, reviewing and rated officers will focus their comments on the work requirements section . . . .

MOA453.f. -- Officer Evaluation Reports must be frank and candid, stressing both the positive and negative aspects of the rated officer’s performance and potential . . . .

MOA 456.4 -- Definition of a Deficient Report 

MOA454.5 -- Inadmissible Comments 
 

Applying the standards noted above and carefully examining the evidence presented by the parties, the Board finds, that for the following reasons, grievant has not established by a preponderance of the evidence that the OER is inaccurate, evasive, biased, incomplete or otherwise does not comport with the OER instructions or the applicable regulations. 

First, we find that the rater followed the OER instructions and regulations fully when preparing the report.  In Section II.B., consistent with MOA 453.1.b. and the OER instructions, the rater commented on the seven work requirements and priorities
  listed under Section I.-- Work Requirements.
   In Section II.B., he discussed each of these work requirements in the order that they were listed under Section I, and indicated very clearly that grievant accomplished each and every one of them (MOA 456.4(5)).  When discussing [Grievant]’s work performance, the rater commented on the quality of [Grievant]’s work as instructed, using such terminology as “creative,” “varied,” “diligent,” “bureaucratic savvy,”’ “achieved resurgence of U. S. and [country] support,” and  “proposed imaginative solutions.”  Beyond listing tasks performed, the rater evaluated how the work requirements and priorities were met, and used specific examples under each work requirement to describe what was accomplished.  He also tied these accomplishments to the post’s and USIA’s objectives and goals described under Section I. 

Under Section II. C., the rater thoroughly discussed the four competencies listed: substantive, communication skills, supervisory/managerial and personal relations.  He noted the extent to which the skills discussed were required in grievant’s position, evaluated grievant’s performance and cited specific examples from the rating period, as instructed.   

To the extent that [Grievant]’s allegations regarding an evasive and incomplete OER concern the failure of the rater to comply in general with the regulations and instructions, based on the above we find that this complaint is without merit.  From a technical perspective, the OER is complete and properly prepared.

We agree with [Grievant]’s contention that the OER instructions and regulations call for an assessment of an individual’s performance.     However, beyond [Grievant]’s assertions, no evidence has been presented to demonstrate that the rater is precluded from referring to others when discussing the rated employee’s individual performance.  Nor is there any evidence to indicate the rater, by describing work done by “[Grievant] and his staff,” failed to acknowledge [Grievant]’s role or give him due credit for his accomplishments.  

The rater pairs [Grievant] with his staff in only two of his seven work requirements under Section II.B, and nowhere in Section II.C.  Quite appropriately, they are discussed in relationship to the two work requirements concerning [Grievant]’s responsibilities to direct USIS/[country]’s exchange activities and programs.  Noting the performance of a rated officer’s employee’s staff is appropriate when commenting on his leadership, supervisory and managerial skills and his abilities in directing programs and activities. 

In response to the agency’s request, the rating officer states that his appraisal reflected that many of the initiatives and most of the highly successful work done by the Cultural Section in [post] came from the two Assistant Cultural Affairs Officers and five Foreign Service Nationals who were under grievant’s supervision.  Thus, the rater’s two comments on the performance of his staff were compliments to [Grievant]’s managerial abilities, compliments that clearly could have gone to others.  In their responses to the agency’s queries, grievant’s two American staff members attested to the accuracy of the roles they played at [Grievant]’s direction in bringing about and executing the GMO initiative, mentioned under work requirement 1: “[Grievant]’s role was that of emphasizing the importance of the issues as a Mission priority and asking me to have my staff work on it.”  [Name] “[Grievant]’s role was not that of initiating the program, much less executing it, but rather of enabling me and my staff to spend time and effort and USG resources bringing it about.”  [Name] The American officer responsible for the Program Section spoke of her role and that of her FSN staff in developing a web page, and [Grievant]’s support of their efforts, as is reflected in Section II. 

To demonstrate that these references are inaccurate, as he suggests, grievant would have to show that he alone accomplished what the rater attributed to “[Grievant] and his staff” or “[Grievant] and his team.”  He would need to clarify just exactly what he did or why the staff should not have been acknowledged.  While there might have been other ways in which the rater could have commented upon the role of [Grievant]’s staff, the rater has stated that although grievant was clearly not happy with the rater’s wording, he was unable to suggest any specific area that might be changed.  Grievant’s complaint that the rater’s evaluation contained reviews of the programs rather than of [Grievant]’s role in directing them amounts to a critique of the rater’s style, more appropriately handled at the negotiating stage of the OER process.

In terms of the [Grievant]’s complaint that the OER is incomplete in that it omits certain of his accomplishments, we note there is no requirement that the OER provide an exhaustive listing of achievements.   [Grievant] had the opportunity to include other examples in his rated employee statement and did so, mentioning the [name] round table, supervision of the bilateral Fulbright program and others.  Notably, he also states that he believes that he “led (his) staff to achieve great progress despite . . . obstacles.”  

In FSGB 93-15 (December 23, 1993), the Board articulated the general standards for its review of evaluations.  Specifically, they must be accurate and fair, but they are not required to be perfect.  The critical test is whether an OER presents a balanced appraisal.  We find that the contested OER meets this standard.      

As [Grievant]’s allegations of inaccuracies and improper omissions are not sustained, we find no need to address his speculative allegation that a disagreement between the rater and grievant “likely affected the rated officer’s ability to complete an unbiased OER.”

OER COVERING THE PERIOD [year-year]
The issues in dispute are (a) whether grievant’s OER that covers a period of 133 days, from December 3, [year] to April 15,[year], is a regular report or an interim report, and (b) whether the rater was required to complete Section II.C. of the OER.  For the following reasons, we find that the OER is a regular report and that Section II.C. should have been completed.  

The regulations governing the preparation of evaluations reports -- MOA Part V-B, Section 454 Preparation of Reports, 454.1 Report Periods --specify clear rules for the preparation and submission of two types of evaluation reports -- Regular Reports and Interim Reports.  

Section 454.1a(1): 

Regular Reports cover the period May 16 of one year through May 15 of the following year or any rating period of three months or longer that ends on May 15. 

Section 454.1b(1):

 Interim reports must be prepared for any period of assignment that covers at least three months but less than a full rating year.

For the following reasons we find that the OER in question, which covers the period December 3, [year] to April 15, [year], falls under 454.1a. First, it covers more than three months.  Second, although it does not end on May 15, the date indicated in the regulations as the end of the USIA rating period, the American Foreign Service Association (AFSA) and USIA reached an agreement that April 15, [year] would replace May 15, [year] as the end of the [year] USIA rating period in anticipation of the October 1999 consolidation of USIS and the Department of State.
 

The net effect of this negotiated agreement, as AFSA representative [name] states, was to interpret the regulation to have been amended to read: “Regular reports cover the period May 15 of one year through May 15 of the following year or any rating period of three months or longer that ends on April 15.”  In support of this interpretation, [name], USIA Team Leader of the division responsible for the development and interpretation of the regulations during the [year-year] OER rating period, states that, “As stated at MOA V-B 454.1a(1), regular reports included any report of three months or longer that ran through to the end of the rating period.”  Whichever interpretation is used, the OER meets the requirements of the regular report as described in MOA 454.1a(1).   


Having determined that the report is a regular report, the question remains whether Section II.C. should have been completed.  Relevant to our analysis and discussion are the following sections of the regulations:

MOA 454 PREPARATION OF REPORTS

454.1  Report Periods

          a. Regular Reports
(1) Regular reports cover the period May 16 of one year through May 15 of the following year or any rating period of three months or longer that ends May 15.

(2) Reference to events that occurred prior or subsequent to the period being rated may not be included in the OER. 

 
b. Interim Reports

(1) Interim reports must be prepared for any period of 

     assignment that covers at least three months but less than a

     full rating year.

     (a) For periods of three to five full months (i.e., 90  

     through 149 days) the completion of Part II-C (Form 

     1191) or Part II-D (Form 1125) is not required.

       
454.2 Format of Reports 

a. Regular Reports 

(1) Officer Evaluation Report Form IA-1191, must be used for all

      USIA Foreign service Officers, FSO Candidates, FP

      Generalists and all members of the Senior Foreign Service 

      (Generalists and Overseas Specialists at the rank of           

      counselor or above).  This includes employees on excursion                      

      tours.

b. Interim Reports 

(1) For Generalist Officers - Interim reports will be prepared on            

     OER Form IA-1191.  For periods of three to five full months 

     (e.g., 90 through 149 days) the completion of the oral mid-        

     period review and Part II-C Areas of Competence, is not   

     required. 

The grievant, supported by the AFSA negotiator for USIA regulations during the [year-year] period, states that the regulation is clear on its face.  In accordance with Section 454.1a.(1), regular reports covering periods of more than 90 days but less than 150 days that run up to the end of the regular appraisal period, as is the case with grievant’s OER, are required to include Section II.C.  However, according to Section 454.1b.(1), with respect to interim reports of less than 150 days, Section II.C. of the OER did not have to be completed. 

According to former USIA official [Grievant], the MOA V-B 454.1b(1)(a) provision that reports covering periods of less than 150 days do not require the completion of Section II.C. of the USIA FS OER has always been interpreted to include both interim and regular reports.  In short, in the agency’s view, regular reports covering less than 150 days, as is the case with grievant’s OER, are not required to have Section II.C. completed.  

To resolve this conflict and reach a conclusion as to the meaning of the regulation, we must first determine whether the meaning is clear on the face of the regulation or is ambiguous.  In view of the unique nature of these regulations--a negotiated agreement between the exclusive bargaining agent and the agency -- we turn to generally accepted rules of contract and as well as statutory construction for guidance.  

As a general proposition, where the terms of a writing are plain and unambiguous, there is no room for construction, since the only purpose of judicial construction is to remove doubt and uncertainty.  If the language of the contract is plain and unambiguous, the expressed and indicated intention controls, rather than whatever may be claimed to have been the actual meaning of the parties, and the language must be enforced as written. (17A Am.Jur. 2d Contracts 337, Kirschbaum v. WRGSB, 243 F.3d 145,  (3d Cir. 2001)).

Analysis pertaining to the construction of an agency’s regulations follows a similar path.  When the language of a regulation appears to be clear and unambiguous, construed, not in isolation, but in conjunction with other parts of the regulation as a whole, that language is ordinarily conclusive. Richards v. United. States, 369 U.S. 1 (1962), Herring v. Office of Personnel Management, 50 MSPR 402 (1991), Ignacio v. U.S. Postal Service, 16 MSPR 530 (1983). 

 
On the other hand, agreements containing language that is obscure, imperfect or ambiguous are always open to interpretation.  When parties to a contract dispute the meaning of their agreement, the court must examine the contract language to determine whether it is ambiguous.  Contract language is ambiguous if it is susceptible to two different and reasonable interpretations, each of which is consistent with the language of the contract (17A Am. Jur. 2d Contracts 337-338). 
Where a statute is silent or ambiguous with respect to certain issues, a Court must defer to the interpretation advanced by the agency that administers the statute, provided the proffered interpretation is reasonable. Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).  Judicial review of an agency’s interpretation of its regulations follows a similar standard that also examines the reasonableness of the interpretation when the regulations are ambiguous.  Independent Petroleum Association of America v. Robert Armstrong, American Petroleum Institute v. Bruce Babbitt, 91 F. Supp. 2d 117 (D.D.C.2000).  Under these circumstances, it is well settled that an agency’s reasonable, consistently held interpretation of its own regulation is entitled to deference unless such interpretation is plainly erroneous or inconsistent with the regulations. Shepherd v. Merit Systems Protection Board, 209 U.S. App D.C. 243, 652 F.2d 1040, 1043 (D.C. Cir 1981); Thomas v. Baker, 717 F. Supp 878 (D.D.C. 1989); Bowles, Price Administrator v. Seminole Rock and Sand Co. 325 U.S. 410 (1945); Thomas Jefferson Univ. v. Shalala, 512 U.S. 504, 512 (1994); See Bost v. Office of Personnel Management 43 MSPR 310, (1990).  

With these principles in mind we examined MOA Sections 454.1a and 454.1b, the two sections at issue, within the context of the regulations as a whole.  The regulation’s scheme is to clearly differentiate between Regular and Interim Reports by devoting separate sections to each, twice in the regulations.  Where situations peculiar to Interim Reports and Interim Reports needed to be highlighted, the drafters specifically designated a section for each and included details specifically applicable to each under the separate sections, further emphasizing the separateness of the reports.  Instructions and details pertaining to interim reports are listed under the heading Interim Reports.  Details and instructions pertaining to regular reports are listed under the section titled Regular Reports.  

The information regarding the inapplicability of Section II.C. to OERs covering less than 150 days is included under both sections dealing with Interim Reports -- Section 454.1b and Section 454.2b.  It is not included under Regular Reports.  In accordance with the clear and plain meaning of the language, Section II.C. should have been completed for grievant’s OER covering the period December 3, [year] to April 15, [year] and it is the Board’s responsibility to apply the language as written.  

Based on our analysis we find that Sections 454.1a and 454.1b of the regulations are clear and unambiguous.  When viewed in the context of the entire regulation, they are subject to only one reasonable interpretation --Regular reports as described in Section 454.1a require the completion of Section II.C. Areas of Competence.  For Interim Reports covering periods of three to five full months, the completion of Section II.C. is not required.  As such, the agency should have completed Section II.C. of grievant’s OER as it was a regular report and committed a procedural error by not doing so.  Any other interpretation would be inconsistent with the clear meaning of the regulations and the regulatory scheme.

The instructions on the [year] USIA OER form, which directed officers to complete Section II.C. only for rating periods five months (150 days) or longer, were incorrect and contradicted the agency’s own regulations in effect at that time.  The error on the part of the agency cannot override the clear meaning of its regulation. 

Having found for the grievant on this issue, the question of whether or not the OER rating period should have begun in December or November is now moot.  

As we have concluded that there was a procedural error, under our regulations at 22 CFR 905.1(c) grievant must establish that the error “is of such nature that it may have been a substantial factor in an agency action with respect to the grievant.”  It is undisputed that a substantial portion of the grieved OER was left incomplete, thus denying grievant the opportunity to be fully evaluated in specific skill areas.  Based on this incomplete report the [year] selection board mid-ranked [Grievant] when competitively evaluating him and his peers for a very limited number of promotion opportunities.  Since the parts that were completed were laudatory, it is reasonable to assume that Section II.C., if completed, also would have been laudatory.  In view of these circumstances, the Board concludes that the incomplete evaluation “may have been a substantial factor” in the decision not to promote [Grievant].  

In keeping with the so-called Reiner rule,
 the burden therefore shifts to the Department to establish by a preponderance of the evidence that it would have taken the same action had Section II.C. been completed. 

In meeting this burden, the Department, in response to our February 8, [year] Order, contends it is unlikely that [Grievant] would have been promoted from Senior Foreign Service grade OC to Senior Foreign Service grade MC.  To support this conclusion it provides the [year] USIA selection board results, which show that of the 91 OC officers who were reviewed for promotion, 13 were recommended and six were promoted.  Based on this data the Department argues that for [Grievant] to have been promoted, Section II.C. would have had to have been significant enough not only to place him in the group of the 13 recommended for promotion, but also to have enabled him to jump ahead of the seven OCs who were recommended but not reached for promotion.  That, the Department argues, was highly unlikely, especially in view of the fact that in [year], [year] and [year], grievant was also mid-ranked, even though his OERs for those years contained Section II.C. in completed form.  

In response, [Grievant] argues that the evaluation of his performance in the sections of the [year-year] OER that were completed was quite complimentary and thus one can assume that the sections left undone would also have been very laudatory.  In the discussion of [Grievant]’s work performance in Section II.B, rating officer [name] comments on [Grievant]’s “thorough mastery of his job requirements,” the fact that he is a “senior and highly experienced officer," his active public speaking, sometimes in [language], and his quality of being a “strong manager” with "strong leadership skills.”  Thus, [Grievant] argues, the evaluation as it was submitted indicates that he would have received a very positive narrative in Section II.C. with respect to Substantive Knowledge, Communication Skills and Supervisory/Managerial Skills.  [Grievant] also points out that there is no evaluation of his performance vis-a-vis Personal Relations skills, thus leaving his skills in this area completely undocumented.  He further contends that given that two of his last three ratings were significantly flawed, and that he has shown outstanding potential as evidenced by the [year] selection board commendation, the agency cannot carry its burden of proving that he would not have been promoted if the evaluation had been properly completed.

In our analysis of the parties' arguments we first note that in evaluating promotion candidates' performances, selection boards normally review not just each employee's most recent OER, but also his or her OERs for the most recent five years.  Thus, the OER in question, which covered only 4½ months of [Grievant]’s work experience, was reviewed along with a number of his prior evaluations.  Of these, the last three preceding the disputed OER resulted in [Grievant] being only mid-ranked by previous selection boards, and therefore not considered for promotion.
  

We draw a conclusion different from that advanced by the grievant regarding the positive nature of his [year-year] OER, as it was submitted.  While it is true that some of [Grievant]’s accomplishments and strengths, which were described so glowingly in the OER, could have been amplified had Section II.C. been completed, it is also true that most of these attributes were discussed in other sections of this report.  For [Grievant] to have been promoted, Section II.C. of the OER would have had to have been so much more positive than the OER as it stood, that it would have resulted in [Grievant] being ranked higher than the other 77 FS-OC officers who were mid-ranked by the [year] selection board, and then being ranked higher than the other seven officers who were recommended, but not promoted.  While this could have been possible, we find, given all the factors, that the agency has provided convincing evidence that it is more probable than not that [Grievant] would not have been promoted.  

Thus, while we find that the agency did commit a procedural error in the [year-year] OER, we also find that it has met its burden of proving that the error was not harmful to the grievant.

VI. 
DECISION

The grievance appeal is denied in its entirety.

� During the time period in which the grieved events occurred, [Grievant] was a Foreign Service Officer in the United States Information Agency (USIA).  He became a Department of State Foreign Service Officer when USIA was incorporated into the Department on October 1, 1999.


� Grievant refers interchangeably to his grieved evaluation reports as EERs (Department’s acronym for Employee Evaluation Reports) and OERs (USIA’s acronym for Officer Evaluation Reports).  Since both grieved reports were, in fact, OERs, this acronym is used in this decision, except where “EER” is used in cited quotations.


� The Summary Decision incorrectly noted AFSA as grievant’s representative. 


� In the United States, USIS (The United States Information Service) was referred to as USIA (The United States Information Agency). 


� [Grievant]’s TIC expired April 30, [year].  Normally, in accordance with USIA regulations, his retirement date would be at the end of the month in which his time-in-class expires. However, because of the integration of USIA with the Department of State, USIA followed State’s established practice and postponed his final separation date until September 30, [year].


� According to a statement submitted by the agency, in agreement with the exclusive representative for USIA FS employees, USIS shortened the rating period during [year-year] to April 15 from May 15 to both conform to the State OER cycle, and to ensure timely completion of the final USIS Selection Board process prior to the integration of USIA into State.


� Succinctly explained, grievant’s responsibilities included: 1) Directing [post]’s exchange activities, 2) Directing [post]’s Program Division to fulfill all country projects, with maximum efficiency and impact, (3) Developing and executing measures to increase political support for the [Grievant], (4) Drawing upon existing sister cities relationships to expand and deepen them .. .., (5) Developing in [country] the “Civitas” network, (6) Ensuring vital and active engagement between USIS and the large body of scholars and intellectuals teaching and writing about the U.S., and (7) Managing the out-placement of USIS student counseling and English teaching programs.


� Grievant has not contested these work requirements, so we assume that they were formulated jointly by grievant and the rater in accordance with MOA 3.1a.1.


� This change permitted the USIA rating period to conform to that of the Department of State -- April 16 of one year to April 15 of the next.


� See Reiner v. Haig, 686 F.2d 1017 (D.C. Cir. 1982).


� As we have rejected [Grievant]’s challenge to the [year-year] OER, the three evaluations previous to the December [year]-April [year] OER, all of which resulted in [Grievant] being mid-ranked, were procedurally and substantively valid.
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