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EXCISION OF 11/27/00 DECISION

SUBJ: Per Diem 

SUMMARY:  Grievant requested per diem for the retirement seminar which was taken in conjunction with the “Job Search Program”.  DECISION:  Denied. 

I. THE GRIEVANCE

Grievant [Name], recently retired, was an [Grade, Title] assigned to [Post] at the time this appeal was filed with the FSGB.  In March of this year, he decided to retire as of October 1, 2000, and he requested a space in two courses, the Retirement Planning Seminar (RPS) and the Job Search Program (JSP).  An employee need not attend both, but if he/she wishes to attend the JSP, the RPS is a prerequisite.  Grievant was accepted for both courses.  He attended the RPS from July 24-28, and began the JSP on July 31.

II.
BACKGROUND

[Grievant] applied for an advance to cover the five days per diem for the July  24-28 period, to which he believed he was eligible.  Subsequently, the Department informed him that per diem was available only when an employee takes the RPS by itself, and that per diem would not be paid when the RPS was taken in conjunction with the JSP.  [Grievant] filed a grievance with the Department on June 12, which the Department rejected on 

August 8.  [Grievant] then appealed the Department’s denial to the Board on September 7.  He claims that he was entitled to the per diem under applicable regulations and, as remedy, he requests that he be allowed $720 for the five days of per diem denied him. 

The pertinent regulatory provisions are found at 3 FAM 6100, Appendix A, old 3 FAM 690, Career Transition Program.  These are:

3 FAM  691.5-1 C.f  

Employees requesting the RPS at time of retirement who are assigned to posts other than Washington, D.C. will be authorized travel to their service separation address via Washington, D.C. and five days consultation with per diem to attend the course, if they have not taken the RPS previously.  Dependents will be authorized travel directly to the service separation address only.

3 FAM  691.5-2 E(1)

Those who have not previously done so must attend the Retirement Planning Seminar (RPS) usually given in conjunction with the Job Search Program (JSP).

3 FAM  691.5-2 F  

Separation orders for employees assigned abroad will include authorization to travel to the Service separation address via Washington, D.C. to attend the Job Search Program.  Neither per diem nor transfer allowances will be authorized; participation will be at the expense of the employees.  Dependents will be authorized travel directly to the Service separation address only.

II. POSITIONS OF THE PARTIES

Grievant
The controlling regulatory language is in 3 FAM 691.5-1 C.f.  It specifically states that if an employee is taking the RPS:

. . . for the first time, prior to his retirement, the employee is entitled to and the Department will  pay the 5-day per diem.  Although the JSP is not mentioned in this passage, the requirement of precedence means that the employee may  be taking the JSP immediately after the RPS.  [Italics in original.]

The Department offered three bases for the rejection of his grievance.  The first is that the RPS is considered to be part of the JSP and, therefore, no per diem is available.

3 FAM  691.5-2 F states that per diem is not paid for the JSP, but the JSP and the RPS are two separate and distinct courses.  Among other things, this is shown by the fact that the RPS may be taken five years earlier than the JSP.  It is clear that the regulations intend that per diem is to be “available for those employees taking the RPS just prior to the start of the JSP course, but is not available for the JSP course itself.”

The second argument offered by the Department is that new FAM regulations control.  This argument is unsound as it relies on regulatory language not yet approved.

The Department’s final reason for denial is that this is consistent with its past practice.  However, a past practice by the Department of not following its own regulation is not binding. “When a FAM citation exists which specifically states the appropriate actions that must be taken by the Department, that language is controlling.”

The Department
The JSP, initially a 90-day program, was reduced to 60 days.  It is designed to be taken in conjunction with voluntary retirement. Before 1990, retirement planning was usually scheduled at approximately the midpoint of the original 90-day  JSP period.  Afterward, the RPS was scheduled to take place before the JSP.

The Retirement Planning Seminar and Job Search Program are offered concurrently, in a paid status, to employees under voluntary retirement rules who agree in writing to retire at the end of the Job Search Program. . . .

An employee may elect to attend only the Retirement Planning Seminar and not the Job Search Program.  In such cases, for members assigned to posts other than Washington, D.C., per diem is authorized in accordance with the referenced regulatory provision.  When the Retirement Planning Seminar is taken in conjunction with retirement, retirement travel from the member’s post of assignment, other than Washington, DC, to the member's service separation address is routed via Washington, D.C. for "consultation" (seminar attendance).

The Department has addressed the issue of per diem for the seminar when the two programs (RPS and JSP) are taken sequentially.  As far back as January 1987 . . . a cable to all diplomatic and consular posts (ALDAC), stated:

Travel via Washington to participate in the Alternate Career Planning Program (now the Job Search Program) -- If accepted by PER/ER/CCS (now HR/CTC), employees will be authorized travel via Washington to participate in the 90-day (now 60-day) out-placement program, but without repeat without per diem.

. . . For those who have not previously taken the RPS, it is considered to be part of the 60-day Job Search Program given in a paid status without per diem.  Both HR/CDA and HR/EX have consistently applied this policy.  [Grievant]’s separation travel orders . . . specifically address consultation with per diem and training commencing with the July 24th Retirement Planning Seminar without reference to per diem for that training.

Under revised regulations addressing participation in the joint RPS/JSP, per diem is not authorized for either program.  I call your attention to 3 FAM 6100, which reads, "At this time the new material, which would be contained in this chapter, has not been cleared for issuance."  The revised regulation will state:

Employees requesting the RPS at time of retirement who are assigned to posts other than Washington, D.C. will be authorized travel to their service separation addresses via Washington, D.C. and five days' consultation with per diem to attend the course, if they have not taken the RPS previously.  . . . If the RPS is taken in conjunction with the Job Search Program, no per diem will be authorized for either program.  (highlight added)

The payment of per diem is discretionary.  The Comptroller General has long held that per diem is not a statutory right and that it is within the discretion of the agency to pay per diem only where it is necessary to cover the increased expenses incurred arising from the performance of official duty (31 Comp. Gen. 264 (1952)).

IV. DISCUSSION AND FINDINGS

The unapproved new regulation cited by the Department is not relevant and cannot be considered.  It shows only what the Department’s current thinking is, but has no relevance to the meaning of the regulations now in force and also at the time [Grievant] applied for the RPS and JSP.

3 FAM 691.5-2 C.f. indicates that five days per diem [is] to be paid to employees, who, like grievant, are stationed outside the Washington, D.C., area, and who have not previously taken the course.  Since he had not previously taken the RPS, 3 FAM  691.5-2 E(1) required that he first “attend the Retirement Planning Seminar usually given in conjunction with the Job Search Program,” and 3 FAM  691.5-2  states that per diem is not authorized for the JSP.

The language of these sections, when read together, does not show a clear entitlement to per diem that [Grievant] claims.  Rather, the language is ambiguous.  While the RPS and the JSP are two separate courses, that does not rule out the Department’s interpretation and application of the regulations.

Because the regulatory language is ambiguous, we look to the expressed intent of the regulations, the Department, and to the inferential intent, as shown by the manner in which the regulations have been applied.  Both point in the same direction.  In its letter denying the grievance, the Department stated that the intent of the regulation was to pay per diem when the RPS is taken alone, but not when taken in conjunction with the JSP.  The Department articulated this construction of the regulations in its January 1987 cable.  [Grievant] did not contest the Department's further assertion that “Both HR/CDA and HR/EX have consistently applied this policy.”

It is grievant’s burden to establish that his grievance has merit.  He has not met this burden. 

V.
DECISION

This grievance appeal is denied.

For the Foreign Service Grievance Board:

_________________________

Charles Feigenbaum

__________________________

Theodore Horoschak
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