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DECISION

I.     THE GRIEVANCE

Foreign Service career candidate [Grievant] grieves his denial of tenure by the [Department/Agency].  He contends that this decision by the Agency’s 1996 Tenure Board was based on falsely prejudicial and inaccurate statements made in an Annual Evaluation Form (AEF) he received while posted in [Post].

II.
BACKGROUND

Between June 1992 and March 1996, grievant served as a [Agency] financial management officer and deputy controller in [Post], [Post] and [Post].  During this period of less than four years, he received seven performance appraisals covering periods ranging from two months to one year.  This relatively large number of appraisals was due to frequent changes in supervisors and to conditions in [Country] that required a temporary downsizing in the American staff.

In a letter dated June 14, 1996, the Agency notified the grievant that, based on the findings and recommendations of its May 1996 Tenure Board, his limited appointment was being terminated.  On July 27, 1996, [Grievant] filed a grievance with the Agency alleging that his [Post] AEF and supplementary evaluation contained inaccurate, prejudicial and contradictory statements.  Shortly after the Agency denied his grievance, [Grievant] filed an appeal with the Board, including a request for interim relief.

In his appeal, the grievant alleged that: (a) because he did not receive a formal mid-cycle review from the rating officer, he was unaware of his deficiencies; (b) although his rating officer and the [Agency]'s Deputy Director had led him to believe that his performance was of tenure quality, the rater was subsequently pressured by the AEF Appraisal Committee to change his positive evaluation into a prejudicial one; and (c) the supplementary section of the report, which evaluates candidate readiness for tenure, was not written by the rating officer, and its negative comments and recommendation against tenure are contradicted by statements made in the rest of the report.  

In its Order of September 11, 1997 (FSGB Case No. 97-47), the Board denied the grievant’s request for interim relief.   On October 1, 1997, the Board issued a Decision denying the grievance.  In denying the grievance, the Board found that the grievant’s rating officer did hold a mid-cycle review of grievant’s performance as required by [Agency] regulations, that the Appraisal Committee and rating officer acted correctly in discussing and revising the AEF, that the grievant was warned about his late arrivals, that the addition of the 360 degree input comments made the AEF more accurate and balanced, that the supplementary evaluation was properly prepared, and that there were no inconsistencies in the AEF.  In conclusion, the Board found that grievant had not met his burden of proving that his allegations were well founded.

The grievant appealed the Board’s decision to the United States District Court for the District of Columbia.  By Order dated August 2, 2000, in Civ. No. 08-2970, The District Court granted the agency's Motion to Dismiss in all respects except that it remanded the case back to this Board for "consideration of the issue of whether the agency's failure to comply with its regulation regarding the counseling of an employee regarding his job performance deficiencies invalidates the agency's denial of tenure."  In its discussion, the Court wrote, 

At least according to the AEF, it is conceded that plaintiff had never been counseled on these problems, and as noted, this possible discrepancy between the evaluation process and the regulations was not addressed by the Board. . . . Since the FSGB did not have an adequate opportunity to address the issue of whether the agency action in this case was in fact a violation of its regulations, and if so, what remedy, if any, plaintiff is entitled to receive, the court must remand this case to the agency for additional explanation.  

In reaching this conclusion, the Court seemed to reject as lacking support in the regulations the agency's contention that "the regulations obligate the rating official to counsel an employee about any performance deficiencies, and since it was the Appraisal Committee, not the rating official, which identified the problems, there was no violation of the regulations. " 

On November 21, 2000, the grievant submitted a memorandum in further support of his appeal.  By order of this Board dated December 12, 2000, the agency was given until January 26, 2001 to respond to grievant’s memorandum.  The agency submitted its response on January 26, 2001 and the grievant submitted a reply on February 14, 2001.  The ROP was closed on April 6, 2001.

III.
POSITION OF THE PARTIES
The Grievant 

The grievant relies on [Agency] regulations that require that he be counseled about performance deficiencies and claims that the agency did not comply with this requirement.  At most, he argues, the rating official claimed to have given [Grievant] “informal reminders” about his attendance on unspecified dates.  [Grievant] also points out that the Appraisal Committee identified two areas of deficient performance--time management and accepting advice from peers and subordinates--but made clear in the AEF that the grievant “was not counseled on the problem areas during the rating period.”  The grievant concludes that the AEF, signed by a representative of the Appraisal Committee and by the rating official [Name], did not conform to agency policies requiring feedback sessions and written notification of performance deficiencies with an opportunity to improve.  

According to the agency’s Memorandum of Points and Authorities filed with the District Court, “Plaintiff’s tenure board accepted the recommendation made to it by Plaintiff’s Appraisal Committee, and concluded not to recommend [the grievant] for a tenured career appointment.”  The grievant argues, therefore, that by the agency’s own admission, a procedural error has occurred which is of such a nature that it may have been a substantial factor in an agency action, and the agency has not met its burden of proving that it would have taken the same action if the error had not occurred. 

The Agency

The agency argues that [Grievant] was in fact counseled about his tardiness and that counseling was not possible or required about his interpersonal relations problems as they were not identified until the 360 degree input process, which occurred at the end of the rating period.  In support of its argument, the agency offers an affidavit from the rating officer [Name] dated January 25, 2001, stating that he had “informally, in the course of conversations, counseled [Grievant] about his late arrivals.  Such a counseling was not done in a formal set up because it was presumed that an employee seeking tenure as a professional financial officer would be cognizant of such basic requirement as punctuality in office attendance.” Thus the agency submits there is no dispute that [Grievant] was counseled about his chronic tardiness. 

As to the grievant’s deficiencies in the area of interpersonal skills, the agency argues that because the deficiencies were brought to the rating official’s attention through the required 360 degree feedback conducted during the preparation of the AEF in April 1996, no counseling could have been conducted. 

The agency reiterates the argument that it presented to the court: because it was the Appraisal Committee, and not the rating official, that determined that grievant’s deficiencies warranted a denial of tenure, and since the regulations at issue impose no obligations upon the Appraisal Committee to counsel employees, the agency cannot be said to have violated its own regulations.  

Finally, the agency asserts that even assuming, arguendo, that the agency violated its regulations by not counseling grievant, the Tenure Board’s determination to deny tenure was not based solely on the Appraisal Committee’s recommendation.  Rather, the tenure board’s decision was based on the grievant’s entire file, not merely the two deficiencies noted by the Appraisal Committee.  The agency notes specific excerpts from the 1995-6 AEF as well as from earlier evaluations that are critical of grievant’s interpersonal skills and that include notations of less than exceptional evaluations of potential.  Thus, argues the agency, “even if grievant could establish the Agency violated its regulations in not counseling him on the two particular deficiencies identified in the 1995-1996 AEF, grievant cannot establish that the Tenure Board’s determination was based upon these two deficiencies identified in the 1995-1996 AEF, rather than other aspects of grievant’s record which would equally warrant a decision to deny tenure.”

IV.
DISCUSSION AND FINDINGS 


Our determination, consistent with the ORDER of the District Court, is limited to the issue of “whether the agency’s failure to comply with its regulation regarding the counseling of an employee regarding his job performance deficiencies invalidates the agency’s denial of tenure, and if so, what relief should be accorded to the plaintiff.”  This determination must begin with an analysis of [Agency] requirements concerning counseling and the evaluation process.  Throughout the [Agency] Employee Evaluation Program Guidebook, dated June 22, 1995, are the principles that “[t]he formal performance appraisal is meant to summarize, not supplant, the continuous evaluation and feedback that occurs between the employee and manager” (Introduction, page 1) and that employees are to be notified of performance deficiencies and given an opportunity to improve.  There are numerous provisions in the Guidebook related to the latter requirement:

Overview of Process

Roles and Responsibilities

Rating Official

-- Observe and evaluate employee performance on a year- round basis.

-- Provide ongoing feedback in the normal course of managerial responsibilities.

Mid-cycle Review

Purpose

The purpose of the mid-cycle review is to ensure that work is progressing satisfactorily, to adjust work objectives or performance measures to reflect changes and to provide the employee with feedback on his/her performance.  During the mid-cycle review, the rating official should also communicate to the employee any areas that require improvement so that the employee can have the opportunity to successfully address these areas in the second half of the rating period. 

Roles and Responsibilities 

Frequent reviews of progress are encouraged.  These can occur either informally or formally.  However, it is mandatory that the rating official conduct at least one progress review with the employee during the rating period (approximately the six-month point).  During this review, the rating official should provide the employee with feedback on his/her performance relative to the objectives/performance measure, the skill areas and the Performance guidelines . . . and identify any needed improvements in performance. . . .

If the rating official has no direct knowledge of the employee’s performance under a work objective, then the rating official should obtain input from other parties who do have knowledge of the employee’s performance prior to conducting the progress review.  These parties might include other managers, peers, appropriate technical offices, subordinates or clients. . . .

Annual Evaluation Form

Roles and Responsibilities

When evaluating the performance (including interim and mid-cycle reviews [emphasis added]) of the employee, the rating official needs to obtain input from informed sources on the employee’s performance.  

360 Degree Input Process

The 360 degree concept and its application:

The rating official does not need to wait until the end of the rating cycle to gather all the 360-degree input.  It is expected that some discussion will be held periodically throughout the year.

Giving and Receiving Feedback

Feedback about performance is a critical component of the employee Evaluation program.  In order to continually improve their job-related knowledge, skills, and abilities, employees must be informed about the extent to which they are meeting expectations.  The rating official is responsible for providing feedback on a regular basis, both to support positive behaviors of employees and to correct ineffective or inappropriate behaviors.

Managing Performance Problems

Care must be taken when, in the process of routine employee evaluation, it becomes clear that an employee's performance needs improvement or is seriously deficient.  It is important to the rating official and the employee that performance problems be identified as early as possible, so that corrective action may be taken.  For this reason, the Mid-Cycle Review is crucial, but should not be the only time that the rating official discusses job performance with an employee.  Both the supervisor and the employee should discuss problems as soon as they are identified and work together to give the employee an opportunity to demonstrate successful performance. 

If performance problems exist, especially where the problems are significant enough to potentially lead to a PSB recommendation (FS) or other personnel action (e.g., reprimand, disciplinary action, denial of periodic step increase, etc.), the rating official needs to document these problems in a memorandum, communicate them to the employee in the progress review or as soon as the problem is identified. . . . The rating official then needs to provide the employee with an opportunity to improve before the end of the rating cycle.  The rater should identify in writing specific steps that the employee needs to take to address each performance problem.  This memorandum should be discussed with the employee and signed by the employee and the rating official. . . . After discussing the problem with the employee the supervisor should give the employee an opportunity period to improve, and the support needed to succeed. . . . Where possible the opportunity period should end within the time remaining before the end of the rating period.

Similarly, Section E 419.5(d) of the Draft Essential Procedures provides that "[if] the performance is unacceptable, the employee shall be notified and given an opportunity to improve."  


We have carefully reviewed the agency regulations set forth above in analyzing the issue the court has directed us to address.  With respect to the overall issue of time management, we continue to find that there had been discussions with [Grievant] concerning his late arrivals at the office, and note that a professional should not need to be put on explicit notice that he needs to come to work on time.  We also must conclude, however, that [Grievant] was not given the kind of notification and opportunity to improve that is required by the regulations.  Not only does the AEF so state, but even by the admission of the rating official only informal reminders were given.  There is no evidence in the ROP to indicate that grievant was counseled about his unscheduled absences (as distinguished from tardiness), another deficiency noted in the AEF, or that this subject was even informally discussed with him.


As did the District Court, we reject the agency’s argument that because it was the Appraisal Committee, not the rating official, who determined that the time management deficiencies were of such significance that they should be included in the AEF, no counseling was necessary.  The requirement that an employee be counseled and given an opportunity to improve is an agency requirement, not just a requirement for the rating official.  When an Appraisal Committee notes that a rater has included critical comments in an AEF concerning deficiencies that were not the subject of counseling during the rating period, the Appraisal Committee has the regulatory responsibility to “discuss with the rating official the need to make changes to the AEF to

 correct any inconsistencies, error or inaccuracies.”
  If it finds a procedural error, as it did here, it must correct the error, not just acknowledge it.  If it were otherwise, the requirement set forth in the agency’s own regulations could be easily evaded and would be a nullity. 

As to the deficiencies noted in the AEF about the grievant’s interpersonal skills, it is undisputed that the grievant was not counseled at all during the rating period about his problems in this area.  The agency argues that these deficiencies were first noted during the 360 degree input process conducted at the end of the rating period, and so could not have been the subject of prior counseling.  The grievant responds that the regulations permit the solicitation of 360 degree input throughout the rating cycle and notes that if there is a conflict between the regulatory requirement to solicit 360 degree input and the requirement to counsel an employee about performance deficiencies, it is the agency’s obligation to resolve that conflict.  We find the grievant’s response to be persuasive.

We also find that there is an ambiguity in the agency’s regulations.  On the one hand, they state that a rating official “does not need” to wait until the end of the rating period to gather the 360 degree input, thus implying that the rating officer can wait until the end.  Yet, it also notes that periodic solicitation of input is “expected” and states that the rating official needs to obtain input throughout the rating period, including during the mid-cycle review. 
On balance, we find that the regulatory permission to solicit 360 degree input at the end of the rating period does not trump the requirement to put an employee on notice of pending deficiencies so that she or he may have an opportunity to improve before the end of the rating period.  If such opportunity is not given, it follows that adverse comments from the 360 degree process should not be included in the evaluation.  Otherwise, the agency regulations quoted above, such as the passage under “Managing Performance Problems” that require written documentation of problems significant enough to potentially lead to adverse personnel actions, would have no real effect.  Such an admonition has particular salience in the case of an untenured officer, who is by definition on a learning curve and who by his untenured status is in a more vulnerable position than other employees.  In the instant case, therefore, the Appraisal Committee should not have included the comments about deficiencies in [Grievant]’s interpersonal skills, noting as it did that he had not been counseled on them.

We have found that the agency did in fact violate its own regulations by including in grievant’s AEF notations of deficiencies about which he had not been previously notified and given an opportunity to improve.  We therefore are presented with the question of whether the agency’s error was harmless or substantial.  In its Recommendation, the May 1996 Tenure Board wrote:

While the Tenure Board noted some positive areas of performance during [Grievant]’s service with [Agency] to date, it does not believe the employee has demonstrated the potential to serve successfully across a normal career span and achieve the FS-01 level.  A decision to tenure must be based on clear demonstration in all skill areas as they apply to the work of [Agency].

A careful review of the employee’s entire file indicates that he has been given ample opportunity to demonstrate the skills necessary to succeed in [Agency].  Nevertheless, his evaluations consistently document a need for improvement in interpersonal, technical and professional skills. Given the consistency of comments by raters and reviewers from the outset, the Board recommends tenure be denied.

We have reviewed [Grievant]’s past evaluations and see that in Section IV of the 6/94-3/95 EER, the rater advises that “[Grievant] should continue to work on his interpersonal skills and develop a sensitivity for how people to [sic] react to his communications with them.”  The reviewer agrees, “[T]he rater correctly points out that [Grievant] needs to pay attention to his interpersonal skills.  This is important for him as he develops professionally, to be extremely sensitive to the employees he supervises.”  Before this EER, there are no adverse comments about interpersonal relations.  In fact, there are numerous positive comments in that area.  The only other negative comment in his previous evaluations is a comment about his need to improve his oral presentation skills, found in the 9/93-3/94 EER.  In the following EER, improvement in his oral presentation skills is noted.  Every prior EER evaluated him as having “demonstrated potential to perform at next higher level.”  In addition, in every EER other than the one now being grieved he was recommended for tenure.

Given the scarcity of negative comments in the earlier EERs, the Tenure Board, relying on his entire file, must have relied at least in part on the negative comments in the most recent AEF when it noted a consistent record of a need for improvement in interpersonal, professional and technical skills.  Thus, the agency’s error was a substantial factor in an agency action adverse to the employee.  It also must have relied at least in part on the negative comments in the Appraisal Committee’s Supplementary Evaluation Form, which recommended grievant not be tenured “at this time,” based on 

two . . . areas where his performance lagged.  Both of these are areas which the Appraisal Committee considers to be critical as indicators of an employee’s ability to perform effectively at the FS-1 level: time management and accepting advice from peers and subordinates.


The agency misplaces the burden when it argues that it is the grievant who must “establish that the Tenure Board’s determination was based upon these two deficiencies identified in the 1995-1996 AEF, rather than other aspects of grievant’s record which would equally warrant a decision to deny tenure.”  Contrary to this argument, the burden is on the agency to demonstrate that it would have taken the same action even if the procedural error had not occurred and the negative comments had not been included in the AEF.  

V.
DECISION


The grievance is remanded to the Agency to permit it to present additional evidence and argument that notwithstanding its errors, grievant would not have been recommended for tenure by the May 1996 Tenure Board.  The evidence may include the evidentiary findings and recommendation of a reconstituted May 1996 Tenure Board.


The Agency’s submission is due no later than 45 days from the date of receipt of this Decision.  Grievant will have 20 days from receipt of the Agency’s submission to file any response.  The record will then be closed and the Board will issue a final decision on remand. 

� Guidebook, page 17.
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