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OVERVIEW

The appellant, a Foreign Service career candidate, was denied tenure by the agency for International Development (USAID, agency) in 1996.  He grieved that the decision to deny him tenure was based on falsely prejudicial and inaccurate statements in an Annual Evaluation Form (AEF). Following the agency’s denial of his grievance, grievant’s appeal to this Board was denied. The appellant then appealed the Board’s decision to the United States District Court for the District of Columbia.  The Court granted the agency’s Motion to Dismiss in all respects except that it remanded the case back to this Board for “consideration of the issue of whether the agency’s failure to comply with its regulation regarding counseling of an employee regarding his job performance deficiencies invalidates the agency’s denial of tenure.”

On May 7, 2001, this Board issued a Decision finding that the agency did in fact violate its own regulations by including in grievant’s AEF notations of deficiencies about which he had not been previously notified and given an opportunity to improve.  The Board remanded the case to the agency to present additional evidence and argument that notwithstanding its errors, grievant would not have been recommended for tenure. The agency convened a reconstituted tenure board that considered grievant’s AEF without the critical statements and that board also denied tenure. Grievant objected to the procedures and findings of the reconstituted tenure board.

This Board found that the agency failed to delete all negative references about the deficiencies about which grievant had not been counseled before submitting the file to the reconstituted board.  Consequently, the Board found that the agency failed to sustain its burden of establishing that grievant would not have been tenured even had critical material not been erroneously included in his AEF.

The Board held that the record was not adequately developed as to the parties’ positions on the appropriate remedy and encouraged the parties to seek a mutually acceptable resolution of the outstanding issues and absent settlement to make written submissions to the Board on appropriate remedy.  Grievant was found to be the prevailing party for purposes of the granting of attorney fees. 

INTERIM DECISION

I.
ISSUE

In its Decision of May 7, 2001 the Board found that USAID (agency) had committed errors in the 1995-96 AEF (Annual Evaluation Form) of former Foreign Service Career Candidate [grievant].  The Board remanded the grievance to the agency to permit it to present evidence that, notwithstanding the errors found by the Board, the grievant would still not have been recommended for tenure by the May 1996 Tenure Board.  To carry its burden the agency convened a reconstituted May 1996 Tenure Board to review grievant’s corrected personnel file, and in June 2001 it informed the Foreign Service Grievance Board (Board, FSGB) that the reconstituted tenure board (RTB) had determined that [grievant] did not qualify for tenure.  In response, grievant contends that the reconstituted May 1996 Tenure Board’s procedures were prejudicially flawed and biased, and that it was designed to ensure his failure to obtain tenure.

II.
BACKGROUND

In June 1996 the agency notified grievant that, based on the findings and recommendations of its May 1996 Tenure Board, his limited appointment was being terminated.  In July 1996 [grievant] filed a grievance with the agency, alleging that he had been denied tenure because the Annual and Supplementary Evaluation Forms (AEF, evaluation) that he received while posted in [country] during the 1995-96 rating period contained inaccurate, prejudicial and contradictory statements.  Shortly after the agency denied his grievance, [grievant] filed an appeal with this Board, including a request for interim relief.  Grievant was granted this relief by the agency and worked for the agency until at least March 31, 1997.  Between April 1, 1996 and August 3, 1996, he continued working in [country].  From the late summer of 1996 until March 31, 1997, he worked in Washington, D.C., in the agency’s office of  Financial Management (M/FM/CAR.)
.   In September 1997, the Board denied grievant’s request for interim relief, and on October 1, 1997 it denied his grievance.

Grievant then appealed the Board’s decision to the United States District Court for the District of Columbia.  By Order dated August 2, 2000, (Civ. No. 08-2870), the Court granted the agency’s Motion to Dismiss in all respects except that it remanded the case back to the Board for "consideration of the issue of whether the agency's failure to comply with its regulation regarding the counseling of an employee regarding his job performance deficiencies invalidates the agency's denial of tenure."  In its discussion, the Court wrote that: 

At least according to the AEF, it is conceded that plaintiff had never been counseled on these problems, and as noted, this possible discrepancy between the evaluation process and the regulations was not addressed by the Board. . ..  Since the FSGB did not have an adequate opportunity to address the issue of whether the agency action in this case was in fact a violation of its regulations, and if so, what remedy, if any, plaintiff is entitled to receive, the court must remand this case to the agency for additional explanation.

After the parties submitted their positions, the Board closed the Record of Proceedings on April 6, 2001.  One month later the Board determined, in its Decision of on May 7, 2001, that the agency did in fact violate its own regulations by including statements in grievant’s AEF concerning deficiencies about which he had not been previously counseled and given an opportunity to improve.  Regarding the question of whether the agency’s error was harmless or substantial, the Board found that: 

Given the scarcity of negative comments in the earlier EERs, the Tenure Board, relying on his entire file, must have relied at least in part on the negative comments in the most recent AEF when it noted a consistent record of a need for improvement in interpersonal, professional and technical skills.  Thus, the agency’s error was a substantial factor in an agency action adverse to the employee.  It also must have relied at least in part on the negative comments in the Appraisal Committee’s Supplementary Evaluation Form, which recommended grievant not be tenured “at this time,” based on:

“two . . . areas where his performance lagged.  Both of these are areas which the Appraisal Committee considers to be critical as indicators of an employee’s ability to perform effectively at the FS-1 level: time management and accepting advice from peers and subordinates.”


In its Decision the Board remanded the grievance to the agency to permit it to present additional evidence and argument that notwithstanding its errors, grievant would not have been recommended for tenure by the May 1996 Tenure Board.  The Board stated that the evidence could include the evidentiary findings and recommendation of a reconstituted May 1996 Tenure Board.


In its submission of June 26, 2001, the agency informed the Board that a reconstituted May 1996 Tenure Board (a) met on June 21, 2001, (b) reviewed [grievant]’s performance file with the offending comments expunged from the grieved AEF and SEF, and (c) denied tenure to the grievant.  With respect to its evaluation of grievant’s performance, the RTB’s guidance/counseling statement informed [grievant] that:

The Board acknowledges the very fine performance you have made to the overall improvement of financial management within USAID in difficult assignments.  The technical knowledge and skill you possess in the areas of accounting, financial management, and budgeting at the FS-04 level are well documented and you have clearly demonstrated the ability to apply them effectively.  The Board, however, does not believe your overall performance of duty has shown the potential to warrant tenure status.  While your effectiveness as a financial manager has shown some improvement as your career has progressed, your record does not show a commensurate improvement in some key skill areas at the FS-01 level.  In fact, the reports rendered in the evaluations early in your career are stronger in these areas than on those later on.  Yet, as one moves into the higher levels of management within the agency, it is these skills that are required if success is to be attained.  It is your lack of improvement in these areas that caused the Board to determine tenure is not warranted.

In July 2001 [grievant] submitted to the Board his objections to the agency’s procedures in reconstituting the tenure board, and to the RTB’s recommendation.  Between that month and April 2002 the parties provided the Board additional responses and rebuttals, as well as copies of relevant agency regulations.  The ROP was closed on April 24, 2002.

III. POSITIONS OF THE PARTIES

The Agency

In establishing the reconstituted May 1996 Tenure Board, the agency states that it first prepared grievant’s performance file so that it would look as it did in May 1996.  With respect to the 1995-96 AEF/SEF, it “removed all negative comments about grievant’s interpersonal skills, unplanned absences, time management problems, inability to grasp USAID regulations and any and all references to his deficiencies or weaknesses.   In all, the Agency removed all comments grievant sought to be expunged from his 1995-1996 AEF in his original July 27, 1996 grievance before [its] review by the RTB.”
  The agency then selected tenure board members consisting of three FS-01 officers (as of May 1996) and one public member.  Although these board members were well qualified and eligible to serve on tenure boards in 1996, they were not members of the original May 1996 Tenure Board, and had not previously evaluated [grievant] for tenure.

The performance files of two fellow agency officers who were actually evaluated by the original May 1996 Tenure Board were also put forward for the RTB members to review.  As with [grievant], these files were also modified to contain only those documents that would have been in them as of May 1996.  The agency explains that the two additional files were placed before the RTB in order to ensure complete objectivity and impartiality; if only one file had been placed before the board it would have been obvious to the board members that that specific file belonged to a grievant, since tenure boards are reconstituted in response to grievances.

The agency informed the Board that after reviewing the three files, the RTB recommended that the other two candidates be tenured and that [grievant] not be tenured.  In light of this decision, the agency requests that the Board deny the [grievant]’s grievance in its entirety.

Grievant

Grievant contends that the RTB’s evaluation of two other officers, along with him, made the process unfair.  First, it raises the possibility that the two other officers may have been among the strongest tenure candidates to have been reviewed by that original board, and 

[c]ertainly there can be little doubt that in conducting its review the Tenure Board panel would inevitably compare the records of such a small number of individual candidates. . . Grievant asserts that until the Agency provides a more complete explanation for the procedure it followed in presenting his file for review by the reconstituted 1996 Tenure Board, the [Grievance] Board should assume that the process was flawed and prejudicial. . . 

By Tenure Board Precepts a career candidate’s record should be evaluated on its own merits individually, not in comparison to other candidates.  Yet based on the information available it would appear that the Agency set up a process of review in which Grievant would inevitably be compared, and very possibly unfavorably so, to other officers.


Based on this argument, grievant contends that he could have been fairly evaluated by a RTB only if (a) his performance file had been reviewed without the addition of any other candidate, or (b) his record had been evaluated by recreating “the original tenure review in its entirety and review [sic] Mr. [grievant] along with the entire class of tenure candidates considered at the time his tenure was denied in 1996.”

With respect to the five skill areas deemed important by USAID for successful Foreign Service performance, grievant quotes from the tenure board precepts which state that “[t]he [Tenure] Board should. . . heed documented evidence that the candidate displays shortcomings or deficiencies in these skills to the extent that development of satisfactory competence in any one of the five broad skill areas appears doubtful.”  In response to this requirement, grievant contends that the RTB’s memorandum, which referred only to “some key skill areas,” failed to identify any specific skills in which his development appeared to be doubtful.  The memorandum also addressed his failure to show improvement without pointing out any specific deficiencies that needed improvement, or substantiating its conclusion with any facts.  Grievant argues that the RTB’s conclusion was therefore arbitrary and capricious.


[Grievant] further contends that, contrary to the Grievance Board’s directive, the agency failed to eliminate all the negative evaluations in the AEF/SEF before presenting it to the RTB.  Specifically, the agency failed to change the negative “needs improvement” box in the Professionalism category under Summary Skill Areas on page 2 of the AEF.  Thus, although the comments on page 2 concerning his poor time management skills and his weak grasp of agency regulations were deleted, the negative evaluation in the box regarding “Professionalism” -- to which these comments referred -- was left in place.  Based on this alleged oversight, grievant contends that the agency failed to meet its burden of establishing that its initial denial of tenure was justified, as required by the Board in its Remand Decision.

Grievant also provided the Board with a memorandum dated November 30, 2001 from Frank Miller, former AFSA (American Foreign Service Association) Vice President for USAID Foreign Service employees.  In this memorandum Miller asserted that in implementing the May 1996 RTB the agency did not follow established procedures for such reconstituted boards.

Based on Miller’s memorandum, grievant argues, with respect to [grievant]’s RTB, that the agency either “concocted a new and unapproved procedure” or failed to follow existing procedures.  “This disparity of treatment in itself suffices to render the review . . . inherently improper and unfair.”

In support of his position, grievant also provides sections from previous Board decisions -- Case 96-115 of November 3, 1999 and Case 89-031 of January 10, 1990 -- and from Gaiduk v. United States, D.D.C., C.A. No. 86-2703 (March 16, 1990).

IV.
DISCUSSION AND FINDINGS

The issue before the Board is whether the agency’s RTB has established, by a preponderance of the evidence, that [grievant] would not have been tenured even if USAID had not committed the error of including performance criticisms on which he had not been counseled in his original 1995-96 AEF.

First we address grievant’s contention that before giving his revised 1995-96 performance evaluation to the RTB, the agency failed to delete all of the critical contents that was erroneously included in the report.

In its Board submission of June 26, 2001, the agency stated that before presenting grievant’s file to the RTB it “removed [from the disputed AEF] all negative comments about grievant’s interpersonal skills, unplanned absences, time management problems, inability to grasp USAID regulations and any and all references to his deficiencies or weaknesses.”  In view of this statement and the grievant’s counter claim, the Board must determine whether the agency’s contention is accurate, or whether the RTB’s recommendation may have been negatively influenced by the continued presence of critical material in grievant’s revised 1995-96 AEF.
In the original “Summary Skill areas” on page 2 of [grievant]’s grieved AEF, the “Needs Improvement” box in the “Professionalism” category was checked by the rating officer.  In the “Comments” section beneath this box, the rater included an observation concerning [grievant]’s need to improve his performance in this skill area.  As grievant points out, we note that while the critical statement in the “comment” section was deleted in the agency-corrected version of the AEF, the checked box was not changed.

The agency’s Employee Evaluation Program Guidebook provides instructions for completing the AEF performance evaluation report for both Civil Service and Foreign Service employees.  Pages 29 and 30 of this guidebook state that in completing the skill area sections, the rating officer must “[e]xplain the rationale for any ratings of Needs Improvement or Unacceptable.”  The Board finds, therefore, that by leaving the “Needs Improvement” box checked, the agency unintentionally communicated to the RTB that grievant’s performance in this area was unsatisfactory.  By implication, it also conveyed the fact that rating officer comments must have been deleted from this section.

We also note that in the “Employee Statement” section of the AEF, the agency failed to delete [grievant]’s comment that “I was not informed, neither was I counseled about the weaknesses outlined in the supplementary evaluation report [SEF].  If I were, I should have had the opportunity to correct them.  During the next rating period, I will work with my supervisor to solicit feedback more frequently.”

In view of the fact that the agency failed to delete these items from the AEF, the report seen by the RTB still erroneously included information that may have negatively affected its evaluation of grievant’s suitability for tenure.  Consequently, we find the agency has failed to sustain its burden of establishing that grievant would not have been tenured even had critical material not been erroneously included in his AEF.

In light of this finding, it is unnecessary to rule on the grievant’s contentions concerning the implementation of the RTB.

V.
REMEDY


The Board must now determine what remedies are appropriate to redress the harm [grievant] experienced because of the Agency’s improper action and to return [grievant] as nearly as possible to the position he would have been in had the two Tenure Boards (the original 1996 Board and the reconstituted Board) not considered the improper comments in the1995-6 AEF.  At the same time, we must give due regard to the legitimate needs and responsibilities of management and must seek to provide a remedy that does not place [grievant] in a situation better than what he would have been in but for the improper agency action.  FSGB 94-28 (November 7, 1995);  FSGB 98-1 (March 19, 1998).

As noted above, we find that the agency has failed to sustain its burden of establishing that the May 1996 Tenure Board would not have recommended [grievant] for tenure even had erroneous material not been included in his 1995-1996 AEF.  However, this finding still leaves unanswered the question of what the Tenure Board would have recommended based on a proper record.  Would it have recommended tenure or that a tenure decision be deferred for an additional year?

We note that the 1995 Tenure Board did not recommend [grievant] for tenure, but rather recommended that he be granted one more tenure review after receiving another AEF.  The 1995-1996 Appraisal Committee in turn recommended that, because [grievant] had not been counseled about his deficiencies, he should be given another additional year before being once more considered for tenure.  However, the May 1996 Tenure Board did not follow that recommendation.  Some question remains as to whether [grievant] would in fact have been tenured had the improper material not been included in the 1995-6 AEF.  See Valis v. United States of America, 1997 U.S. App. LEXIS 28490 (D.C. Cir. 1997).

The Board believes that the record is not adequately developed as to the parties’ positions on the appropriate remedy.  In view of the importance of the issue and the considerable passage of time since [grievant] was terminated, the Board has determined that it will defer a decision on remedies until the parties have had the chance to present their views on this issue.

In the meantime, we encourage the parties to seek a mutually acceptable resolution, and we offer the services of a mediator to assist the parties in their discussions, if they so choose.  A status conference will be scheduled in approximately 30 days for the parties to report to the Board on the progress of these discussions.  If it does not appear at that time that settlement is possible, the parties will have 30 days after the conference to make their written submissions to the Board on remedies.

In addition, we find that [grievant] is the prevailing party in this case with respect to attorney fee considerations.  He may petition for attorney fees, in accordance with 22 U.S.C. 4137 (b)(5), 5 U.S.C. § 7701 and 22 CFR § 908.2.  This includes attorney fees pertaining to the original grievance (FSGB 97-047) before this Board.  Our policy is to encourage settlement of attorney fee matters without recourse to the Board for adjudication of questions as to interest of justice and reasonableness of fees.  This should be attempted by the parties first.  Should they not achieve a settlement, we request that the parties’ written submissions include their positions on whether in this case it is in the interests of justice for attorney fees to be awarded.

VI. 
DECISION
1.  The agency has failed to sustain its burden of establishing that grievant would not have been tenured even had critical material not been erroneously included in his AEF.

2.  The parties are encouraged to seek a mutually acceptable resolution of outstanding issues and should contact each other towards that end.  A status conference will be scheduled approximately 45 days following the issuance of this Decision to give the parties an opportunity to report to the Board on their progress towards settlement.

3.  Absent settlement, the parties will have 30 days following the status conference to make written submissions to the Board on the appropriate remedy and on whether it is in the interests of justice for attorney fees to be awarded.

4.  [Grievant] is the prevailing party in this case with respect to attorney fee considerations.  He may petition for attorney fees, including fees pertaining to the original grievance.

� The ROP contains an AEF from M/FM for the period from 4/1/96 to 3/31/97, as well as an AEF from [country] for the period from 4/1/96 to 8/3/96.


� This paragraph, from grievant’s AEF, is quoted in the Board’s Decision of 5/7/01.


� Agency submission of 6/26/01, page 3 and 4.


� Grievant’s submission of 7/18/01, page 2 and 3.


� Grievant’s submission of 11/30/01, page3.


� Grievant’s submission of 11/30/01, page2.
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