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OVERVIEW

The Grievant complained that the Department, in curtailing his assignment as a DCM, violated 3 FAM 2446 c which requires the Director General to notify an employee of the reasons for the curtailment and to give the employee an opportunity to submit comments prior to making a decision.

The Board, in the majority opinion, determined that the Department of State violated 3 FAM 2446 when it decided to curtail an employee without following its notice and opportunity to comment provisions whether or not the decision to curtail had been formally made.

In determining whether a curtailment by an employee was voluntary or coerced, the Board considered the totality of the circumstances, viewed from the perspective of a reasonable employee, and applied the criteria specified by the Court of Claims in Fruhauf v. United States, 111 F.Supp. 945, 951 (1953) to determine: (1) whether the employee involuntarily accepted the agency's terms; (2) whether the circumstances permitted no other alternative; and (3) whether these circumstances were the result of coercive acts of the agency.

When the Board found that the Department did not comply with the procedures required by 3 FAM 2446, the Board remanded the case to the agency to enable it to meet the burden of proof requirement which has shifted to it under 22 CFR 905.1(c).  The Board directed the Department to reconstitute its decision-making process to determine whether it would have still curtailed the Grievant absent any failure to comply with 3 FAM 2446.

GRIEVANT INTERIM DECISION (2000-068) (Excision)

Opinion for the Board by Stephen M. Block, Presiding Member, and David Bloch, Member

IV. The Grievance

[Grievant], an FE-OC Senior Foreign Service Officer with the Department of State (Department, agency), filed a grievance with the agency on May 8, [year], challenging his [date] curtailment from his assignment as Deputy Chief of Mission (DCM) at the American Embassy at [post].  The agency denied the grievance on August 7, 2000.  On October 7, 2000, [Grievant] filed an appeal with this Board.  As relief, [Grievant] requests an 18-month extension of his career appointment (the approximate time lost from his assignment at [post]) and the review of his Official Performance Folder by a reconstituted 2001 Selection Board.

V. Background

[Grievant] arrived in [post] in [year] for a three-year tour.  The events that led to his curtailment on [date], may be summarized as follows: 

In the fall of [year], the Regional Medical Officer (RMO) in [post], [name], received complaints that [grievant] was seriously upsetting persons he supervised.  When the Department’s Director of Mental Health in the Office of Medical Services (MED), [name], visited [post] for two days in November [year], he met with [grievant] at the RMO’s request.  Later, the RMO spoke to [grievant] in general terms about the problems he was causing Embassy staff.  After a respite in these complaints prior to Christmas, they resumed, and in February [year], the RMO called Dr. [name].  Dr. [name] told him that he should not talk to the DCM or the Ambassador but that he, [name], would take care of the problem.  Dr. [name] then informed the Principal Deputy Assistant Secretary for Personnel (PDAS) about the problem.  In a letter to the PDAS, written at the request of [doctor], the RMO detailed the negative impact DCM [grievant] was having on staff morale.

In a July 18, [year] statement, the Executive Director of the Bureau of [section] ([Bureau]/EX) stated:

When reports came in regarding Mr. [grievant]’s abusive style, it is my recollection that the leadership in PER
 and [bureau] were of the view that there would be little to be gained by asking Ambassador [name] to counsel [grievant], since [grievant] was clearly mirroring the style of the Ambassador.

Ambassador [name]’s account, summarized below, is contained in his memorandum of April 2, [year], from which the quoted excerpts are taken.  Both parties rely on that account.  See Memorandum of March 6, 2001, from the agency's grievance staff (HR/G) to the Board and Memorandum of March 6, 2001, from [grievant] to the Board.

According to the Ambassador, on March 10, [year], the Deputy Assistant Secretary (DAS) for [bureau], [name], informed him that “PER, [Bureau] and MED have decided to remove DCM [grievant] immediately and without recourse.”
  

On March 12, [year], Ambassador [name] asked DAS [name] “what the options were in these circumstances: could DCM [grievant] and I refuse to go along with the immediate curtailment?”  DAS [name] replied that “there were no options; the system was hard over on removing DCM [grievant] ASAP.”  She told the Ambassador that “things had gone far beyond the point of reconsideration of the basic decision.”  The 

Ambassador “protested again that this was no way to handle delicate personnel issues and the net result would be disastrous for Mr. [grievant]’s career and unfairly so.”  To this, DAS [name] “repeated what she said about hardened attitudes in PER and [Bureau]/EX and informed me that things had gone far beyond the point of reconsideration of the basic decision.”  She added that the Ambassador’s “successor had been informed of the decision to remove [grievant] and had indeed been presented with three candidates to replace him as DCM!  [sic]  Worse, these candidates were calling around Washington to check out the job and the story was getting out on the street.”  The Ambassador obtained DAS [name]’s support for allowing him to persuade [grievant] to curtail in June, thereby enabling his children to finish the school year.  DAS [name] opined that the “system was insistent on removing [grievant] ASAP and would not take kindly to any postponements.”

On March [date], a Friday, DAS [name] called the Ambassador asking if he had spoken with [grievant], as the Department wanted to send out a call for bids on the DCM position over the weekend.  The Ambassador replied that he would speak to [grievant] over the weekend, and that his “voluntary curtailment cable might be sent on Monday, March [date].”  During that conversation, there was discussion of [grievant]’s being assigned to the [post], where he had served prior to [post].

On March [date], Ambassador [name] told [grievant] of his conversations with DAS [name].  Prior to that date, [grievant] had no knowledge of these conversations.  The Ambassador urged [grievant] “to voluntarily curtail in June, . . . so he could get his children through school.  Mr. [grievant] had many questions, but in the end understood that DG/PER and MED with [Bureau] backing, were not in the mood to reason, or to give him due process.”  The next day, [grievant] told the Ambassador that he would comply “since the system had informed [the Ambassador] that the Director General could and would remove him administratively without recourse.”  [Grievant] asked the Ambassador to suggest that PER send a TM One telegram assigning him to the [post] and that he would reply affirmatively to it.

On March [date], the Ambassador suggested the TM One to DAS [name] who initially thought it a good idea, but called back to say that “PER was furious and insisted that [grievant] send in voluntary curtailment message right away or they would proceed with removal.”  On March [date], [grievant] sent the curtailment message.

VI. Positions of the Parties

A. The [Grievant]

[Grievant] maintains that his curtailment was in violation of 3 FAM 2446 c.

3 FAM 2446 reads in full:

a. The Director General has the authority to propose curtailment from any assignment sua sponte.
b. The Director General may overrule the assignment panel decision to curtail or not to curtail if the Director General determines that to do so is in the best interests of the Foreign Service or the post.

c. If the curtailment is not based on a request by a bureau or post,
 the Director General will notify the employee of the reasons for the curtailment, and will give the employee an opportunity to submit comments prior to making a decision.

[Grievant] argues that the final decision to curtail him “immediately and without recourse was made by the Department four or more days before I was notified; that the office of the Director General did not notify me of the reasons prior to making a decision; and that the office of the Director General denied me the opportunity to submit comments prior to making a decision.  These actions fail to comply with 3 FAM 2446 c.”  [Grievant] Memorandum of March 6, 2001.

The forced and improper curtailment, [grievant] avers, caused grievous harm to his Foreign Service career.  It undercut his chances for promotion, caused loss of stature, damage to his reputation, and it brought about significant and prolonged stress and anxiety to himself and his family.  

B. The Department

The Department maintains that “section 3 FAM 2446 c. does not apply to Mr. [grievant]’s departure from [post], as no action under section 3 FAM 2446 was taken in this case.”  HR/G Memorandum of March 6, 2001.  In support of this position, the Department draws on Ambassador [name]’s Memorandum of April 2, [year].  In its view, that Memorandum shows that the Director General was “ready to invoke section 3 FAM 2446 to effect Mr. [grievant]’s departure; but the memorandum also shows that the Director General refrained from invoking this regulation and instead gave Mr. [grievant] the opportunity to curtail voluntarily, even conceding to Mr. [grievant]’s desires regarding the date of his return to the U.S. and his onward assignment in order to bring about Mr. [grievant]’s voluntary departure from [post].”

The core of the Department’s position is stated in the last paragraph of its March 6, 2001 Memorandum: 3 FAM 2446 did not come into play because [grievant] “requested voluntary curtailment, and did so before any formal action was taken by the Director General to remove him under 3 FAM 2446.”  (Emphasis added.)

VII. Discussion and Findings

In this case we are guided by, and apply, the following principles:

· A curtailment represents an assignment action, and a curtailment action per se is beyond the reach of the grievance system (Foreign Service Act Section 1101(b)(2)) unless law or regulation has been violated.

· The Board may consider allegations of procedural violations surrounding a curtailment to determine whether [grievant] was harmed as a result of any procedural violations. 

· The Board limits its inquiry to the alleged process deficiencies and does not inquire into the merits of the judgment of a curtailment. (See  FSGB Case No. 96-89, July 18, 1997.)

[Grievant] must initially establish by a preponderance of the evidence that “a procedural error occurred which is of such a nature that it may have been a substantial factor in [the agency's decision to curtail him]."  If he meets this burden, this would raise the question of "whether the agency would have taken the same action [curtailment] had the procedural error not occurred."  The burden of proof would then "shift to the agency to establish, by a preponderance of the evidence, that it would have [nonetheless curtailed him].”  22 CFR 905.1(c).

The issue presented at the outset is the construction of 3 FAM 2446, and particularly the construction of paragraph c. that requires an employee to be given “an opportunity to submit comments prior to the [Director General’s] making a decision [to curtail the employee].”  

The gist of the Department’s position, as noted above, is that paragraph c. was not violated, as [grievant] voluntarily curtailed prior to the Department’s taking any “formal action to curtail” him.  The Department argues that by voluntarily curtailing, [grievant] “short-circuited the process described in 3 FAM 2446 c. and this section became moot, as it no longer applied to the circumstances surrounding your departure from post.”  Agency’s decision letter to [grievant] of August 7, [year].

[Grievant] answers this argument by characterizing it as “at best disingenuous.”  He continues: “Faced with the Department’s already firm decision to remove me from the post, there was nothing left for me to ‘short-circuit.’”  [Grievant] Memorandum of March 6, 2001.

In resolving this dispute, we begin with the text of 3 FAM 2446.  Paragraph a. states that the Director General “has the authority to propose curtailment from any assignment sua sponte.”  (Emphasis added.)  Paragraph c. requires the Director General to “notify the employee of the reasons for the curtailment . . . and [to] give the employee an opportunity to submit comments prior to making a decision.”  (Emphasis added.)  Read together, these provisions require elements of due process to enable an employee faced with a proposal of curtailment to argue against it prior to the decision being made.

By its construction of 3 FAM 2446 c., the Department would rewrite it to require that an employee be given the opportunity to submit comments “prior to [the Director General’s] making a formal decision.”  (Emphasis added.)  But that construction is not warranted by the plain text of the regulation, which speaks only of a “decision” and not a “formal decision.”

The Dissent acknowledges that "an agency's interpretation [of its regulations] is not entitled to deference" by the Foreign Service Grievance Board.
  U.S. v. Paddack, 825 F. 2d 504, 512-14 (D.C. Cir. 1987); Douglas v. Veterans Administration, 5 MSPB 313, 1981 MSPB Lexis 886 (1981) (The MSPB exercises "de novo review . . .  of both factual and legal questions."  Douglas, Lexis format, p. 8.)  Like the MSPB, the FSGB "is designed to function as an independent administrative establishment within the executive Branch, not as part of the Judicial Branch."  Douglas, Lexis format, p. 8.  For most cases, the FSGB constitutes panels of three members, one arbitrator and two retired Foreign Service members.  Thus the panel, unlike a reviewing court, brings its own expertise to the matter before it.  As Paddack illustrates, courts will defer to the FSGB's interpretation of an agency's regulations.  Paddack, 825 F. 2d at 514 ("the [FSGB's] expertise in interpreting these regulations, as compared with ours, is manifestly superior.")  

In this case, the Board is not persuaded by the agency's interpretation of 3 FAM 2446, because it significantly changes the plain text of the regulation.  Norfolk Southern Ry. v. Shanklin, 529 U.S. 344, 356 (2000) ("Although generally 'an agency's construction of its own regulations is entitled to substantial deference,' [citations omitted] no such deference is appropriate here" [where the interpretation of the regulations is contrary to the "regulation's plain text"].)

The only question concerning the interpretation of 3 FAM 2446 c. is whether "formal" may be read into it to modify "decision," as indicated above.  The Department seeks to excuse itself in this case by arguing that it was not obliged to follow the procedure specified by the regulation because it did not formally exercise the authority to curtail [grievant].  But adding "formal" to the text of 3 FAM 2446 c. would negate the due process protection afforded by the regulation.  Allowing the agency to interpret the regulation in this way would reduce it to a nullity.  
If the employee's opportunity to comment is to be meaningful, it must be afforded prior to the final curtailment decision having been made, either on a formal or an informal basis.  Otherwise, there would be no point in providing the employee an opportunity to submit comments in opposition to the stated reasons for the curtailment.  

Beyond this question of interpreting 3 FAM 2446 c., this case turns on the application of the regulation to the facts in this case, i.e., determining their legal significance. 

In construing 3 FAM 2446 and applying it to the facts of this case, the Dissent confounds a "proposal" with a "decision," as those terms are used in the regulation.  For example, according to the Dissent, the "majority fails to explain how an employee can be given an opportunity to comment on curtailment before the DG makes an initial decision to curtail,"  (Emphasis added.)
  But the regulation talks only of a "proposal" and a "decision," not an "initial decision."  Indeed, the Dissent acknowledges that as used in 3 FAM 2446 c., the "word 'decision' cannot mean anything other than the final curtailment 

decision after the employee is afforded the opportunity to submit comments."  (Emphasis added.)
  Neither the regulation nor the Board contemplates giving an employee "an opportunity to comment on curtailment before the DG makes an initial decision to curtail."  Rather the regulation requires the Board to determine whether on March 10, 1998, when DAS [name] first discussed this case with Ambassador [name], the Department was proposing [grievant]'s curtailment or had already made a decision to curtail him. 

Ambassador [name] told [grievant] in unequivocal terms that the Department had made a firm decision to remove him from [post].  [Grievant] was reasonably entitled to rely on Ambassador [name]’s reporting of his conversations with DAS [name], who was the only source of the Department’s decision.  The only thing that was open for discussion was when [grievant] would depart [post] and where he would be reassigned, two issues not addressed by 3 FAM 2446.  It was in this context that Ambassador [name] “counterproposed” to DAS [name] that he “would try to convince [Grievant] to curtail as of June, after his children finished school.”  HR/G Memorandum of March 6, 2001.  To get the best deal for his family and himself, [grievant] sent a telegram to the Department “voluntarily” curtailing.

The communications from DAS [name] to Ambassador [name] quoted in Part II, supra, can only be reasonably understood as reporting the Department's decision to curtail [grievant] and not a proposal to curtail him.  For example, on March 10, 1998, she said: “PER, AF and MED have decided to remove DCM [grievant] immediately and without recourse.”  Any doubt as to the finality of the decision to curtail [grievant] prior to his learning of it on March [date], is dispelled by the fact that prior to that date, (a) Ambassador [name]’s successor was told that [grievant] was being removed, (b) he was presented with three candidates to succeed [grievant], and (c) a decision had been made to solicit bids for candidates to succeed [grievant] as DCM.   

The Dissent interprets the above evidence as simply the agency's "signaling the intent of AF, MED, and PER to curtail him."  [Grievant], the Dissent argues, was "in a preliminary stage" and had "every opportunity" to object to the curtailment.
  The majority members find that the evidence does not admit of any such interpretation.  

Thus, while there was no “formal” decision to curtail [grievant], as the Department would require, the evidence clearly shows that a firm decision had been made prior to his being informed of it.  3 FAM 2446 c. does not, of course, require the Director General to accept an employee’s reasons in opposition to a proposed curtailment, but only that the employee be given the “opportunity” to submit them.  Since the Department had made a firm decision to curtail [grievant] prior to March [date], any effort thereafter to allow [grievant] to submit comments in opposition to the curtailment would have been meaningless.

The Dissent also argues that the majority is, in effect, saying, "the DG may only curtail an employee if he doesn't really want to curtail him."
  Once again, the Dissent confounds "proposal" with "decision."  Clearly, the Director General will not propose curtailment under the authority of 3 FAM 2446 c. absent serious, compelling reasons.  Indeed, such reasons create a strong presumption in favor of curtailment.  However, the regulation requires the Director General to give the employee an opportunity to rebut the presumption by submitting comments.  This, the Department failed to do.  The Department had already made a final decision to curtail [grievant] when 

DAS [name] first contacted Ambassador [name] and thus denied [grievant] a meaningful opportunity to submit his reasons for not being curtailed.

The core of the Department's position is that [grievant]’s curtailment was voluntary.  If [grievant] curtailed his assignment voluntarily, the requirements of 3 FAM 2446 never came into play.  

With respect to the issues of duress and coercion, the Merit Systems Protection Board decision in Heining v. General Services Administration, 68 M.S.P.R. 513, 517-518 (1995), provides persuasive instruction.  The MSPB explained that:

Two scenarios have emerged in cases where the employee has alleged that he or she was coerced by the agency or employer into resigning or retiring.  The first scenario arises when the agency or employer has proposed or threatened an adverse action against the employee and the employee resigns or retires in the face of the impending action. [Citations omitted.]  The second scenario occurs when the agency or employer deliberately takes action that make working conditions so intolerable for the employee that he or she is driven into an involuntary resignation.  [Citations omitted.]  In both scenarios, the courts and the Board have determined the voluntariness of the resignation or retirement based on whether the totality of the circumstances supported the conclusion that the employee was effectively deprived of free choice in the matter.  In both scenarios, the Board and the courts have held that the application of this totality of the circumstances test must be gauged by an objective standard rather than the employee's purely subjective evaluation.  [Citations omitted.]

The Merit Systems Protection Board in Heining, drawing on Fruhauf v. United States, 111 F. Supp. 945, 951 (Ct. Cl. 1953), then proceeded to specify "the three elements common to all situations where duress had been found to exist":
 

(1) One side involuntarily accepted the terms of another; (2) the circumstances permitted no other alternative; and (3) said circumstances were the result of coercive acts of the opposite party.

The Dissent argues that Heining is inapposite because Heining was not a type #1 scenario.
  The Board in Heining rejected the agency's argument that the Fruhauf criteria were not applicable because Heining was a type #2 scenario:

As the court indicated in Fruhauf, the law of duress broadens with time making it virtually impossible to arrive at any clear-cut definitions and . . . must of necessity depend upon the circumstances of each [case] to examine the surrounding circumstances to test the ability of the employee to exercise free choice, and found objectively that the reasonable employee in Ms. Heining’s position would have had no choice but to resign.

The majority agrees with the Dissent that according to MSPB decisions, a resignation or retirement is presumed voluntary.
  But the "presumption of voluntariness may be rebutted if the employee can establish that the resignation or retirement was the product of duress or coercion brought on by government action. . . "
    

Thus the question is whether, viewed objectively from the perspective of a reasonable employee, the "totality of the circumstances" establish "duress 

or coercion brought on by government action."  Christie v. United States, 518 F.2d 584, 587 (Ct. Cl. 1975) is instructive in the application of this rule to the facts of a type #1 scenario.

In that case, the agency issued the employee an "Advanced Notice of Proposed Removal for 'Attempting to inflict Bodily Injury to Your Supervisor -- First Offense.'"  The employee then submitted a written reply denying the charge.  The agency then notified her of its decision to separate her for cause, but gave her time to consider voluntarily resigning.  When she attempted to tender her resignation with the allegation that it was made under duress, the agency rejected it, stating that its regulations mandated that resignations be voluntary.  Omitting her protest, she resigned, and then appealed to the Civil Service Commission, claiming that her resignation was under duress.  The Civil Service Commission rejected this argument and the Court of Claims affirmed that decision.

In Christie, the employee was given a proposal of termination and permitted to reply.  It was only after the employee had an opportunity to argue against the termination that the agency notified her of its adverse decision.  And additionally, the agency made it completely clear to her that her resignation would be accepted only if voluntary.

In [Grievant], unlike other MSPB cases on which the Dissent relies where there is a claim of coerced resignation, this Board must apply a Department regulation that requires the "employee [to be] give[n] an opportunity to submit comments prior to [the Director General's] making a decision [to curtail]."  The Board must resolve a case in which there was no proposal to curtail and no real opportunity for [Grievant] to argue against being curtailed.  As the communications between DAS [name] and Ambassador [name] make clear, the Department had decided to curtail [grievant] and had initiated actions to replace him before communicating with the Ambassador on March [date].  Based on the totality of the circumstances of this case, viewed objectively from the perspective of a reasonable employee, and applying the criteria annunciated in Heining, supra, the Board finds that [grievant] did not voluntarily curtail his assignment.  His curtailment was voluntary only in name.

And finally, the Dissent raises the specter that the majority "creates dangerous 

precedent by unjustifiably encroaching on the agency's authority to make assignments in the best interests of the service."
  According to the Dissent, the decision in this case would cause the Director General to violate 3 FAM 2446 by identifying a uniquely qualified employee for a curtailment and a transfer to fill a "pressing Service need."
  Nothing in the Board's decision remotely suggests such a possibility.  3 FAM 2446 imposes only the very modest obligation on the agency that before deciding to curtail such an employee, she/he be given the opportunity to respond to the curtailment proposal.  The Department retains the authority to reject the reasons proffered in the response if it does not find them persuasive and then to curtail and transfer the employee.  However, additional information provided by the employee gives the Department the opportunity to reconsider its proposal.


The Board concludes that the [Grievant] has demonstrated by a preponderance of the evidence that the Department has failed to comply with the requirements of 3 FAM 2446, “a procedural error . . . which is of such a nature that it may have been a substantial factor in an agency action” affecting him.  22 CFR 905.1(c).  This raises the question whether the agency would still have curtailed [Grievant] had it given him "an opportunity to submit comments prior to making a decision," as is required by 3 FAM 2446 c.


At this point, the Board is required by 22 CFR 905.1(c) to remand the case to the agency so that it can "establish, by a preponderance of the evidence, that it would have [still curtailed [Grievant]]," had it not violated 3 FAM 2446 c.


For this thesis to be tested, the Board directs the Department to provide [Grievant] (with a copy to the Board), within 20 days of its receipt of this decision, "the reasons for the curtailment " of his tour at [post].  [Grievant] shall then have 20 days to provide the agency (with a copy to the Board) the comments he would have made to the Director General opposing the proposal to curtail him.  The Director General
 will then inform the Board and [grievant] whether, based upon [grievant]'s opposition to the reasons given him for the curtailment, she would have still curtailed his assignment. 

VIII. Decision

The case is remanded to the agency to allow it to meet its burden of proof pursuant to 22 CFR 905.1(c), as noted above.

DISSENT by James E. Blanford, Member

I see little disagreement with the majority over the facts in the record. 

In February [date], the [post] RMO informed MED that problems noted earlier with regard to [grievant]’s treatment of his subordinates were continuing.  MED consulted with [bureau] and PER.  The three offices agreed that asking Ambassador [name] to counsel [grievant] was useless since [ambassador] and [grievant] had similar approaches to management.  

On March [date], [bureau] PDAS [name] called [ambassador] and asked him to inform [grievant] that [bureau], MED, and PER were determined to curtail [grievant] because of  [grievant]’s harsh and oppressive management style.  There is considerable documentation in the record to the effect that [grievant]  (in the words of [bureau] Executive Director [name]), was an “out-of-control, abusive DCM.”  

[Ambassador] delayed passing [name]’s message, meanwhile raising the thought with her that [grievant] might curtail voluntarily.  A few days later, [ambassador] spoke with [grievant] and persuaded him that voluntary curtailment was [grievant]’s best option.  [Grievant] submitted a request for voluntary curtailment on March [date], which the agency granted.  On May [date], [grievant] filed a grievance with the agency challenging his June [date] curtailment.   

[Grievant] argues that the decision to curtail him violated 3 FAM 2446 because, “. . . I was not notified by the DG of the reasons for the curtailment, nor was I given the opportunity to submit comment prior to the decision being made.” 

The majority agrees with [grievant], stating in its decision: “In [Grievant], this Board must resolve a case in which there was no proposal to curtail and no real opportunity for him to argue against it.”

The agency counters that [grievant], “requested voluntary curtailment, and did so before any formal action was taken by the Director General to remove him under 3 FAM 2446.”  The agency continues, 

([Grievant]) could have chosen to let the process of involuntary curtailment as prescribed in 3 FAM 2446c. play itself out, in which case ([Grievant]) would have been notified of the reasons for the curtailment and given an opportunity to submit comments to the Director General.

I believe that the agency’s position is correct.  The disagreement between the majority and myself comes down to the question of whether [grievant]’s curtailment was voluntary.

The Board’s decision and my dissent refer to MSPB and Federal Court decisions.  FSGB past practice has been to consider such decisions as instructional and persuasive.  Cases helpful in resolving [grievant] include those concerning reassignment and resignation in which questions of voluntariness arise.     

Any examination of the meaning of 3 FAM 2446 must begin with the agency’s role in regard to assignments. Section 502 of the Foreign Service Act of 1980, as amended, states: 

The Secretary . . . may assign a member of the Service to any position classified under section 501 in which that member is eligible to serve . . .and may assign a member from one such position to another such position as the needs of the Service may require.

Although the Department endeavors to take individual preferences into account, “should an assignment mutually agreeable to the Department and the employee not be possible, the Department ultimately will determine where the employee’s skills and qualifications are most needed.”  (3 FAM 2423)  Finally, 3 FAM 2424.1 states:  “American Foreign Service employees are required, as a condition of employment, to accept assignment on a worldwide basis at the discretion of the Department.”  The regulations and laws regarding assignments consistently assign priority to agency requirements over individual preferences, while taking the latter into consideration.

The courts have acknowledged that an agency has considerable discretion in assignment matters; wide latitude in managing, Cf. Connick v. Myers, 461 U.S. 138 (1983), and that the government has a significant interest in making assignments in order to perform its functions, Cf. Pickering v. Board of Education 391 U.S. 563, 88 S.Ct. 1731 (1968)   Jenkins v. GSA, 3 MSPR 117, 120 (1980) underscores the agency’s assignment authority, “[I]t is well established that an agency has both the right and the responsibility to reassign personnel for the good of the service.”  Also, Bullard v. Webster, 623 F.2d 1042, 1047 (5th Cir. 1980) explained”

A transfer decision is based upon complex considerations of agency requirements as well as the ability and personal characteristics of the employee. . . .because this is not a decision that, balancing the need for review and against the burden it imposes, should be examined by the courts, we hold that the district court erred and must accordingly be reversed.

So where as here, curtailment was based upon legitimate managerial reasons, it is not involuntary or coercive.  Gifft v. Dept. of Treasury, 7 MSPR 242, 7 MSPB 147 (1981) presents a fact situation similar to [Grievant].  Under Gifft, 

an agency may refute an allegation that a reassignment was a pretext for removal if it can show that the reassignment was based on legitimate management reasons.  Reassignment as a means for relieving tension caused by a poor relationship with a supervisor is a legitimate management prerogative and it does not render the employee’s resignations coercive or involuntary.

The analytic framework in Rayfield v. Dept. of Agriculture, 26 MSPR 244 (1985) requires a determination of whether a reassignment is based on legitimate managerial reasons.   Once reassignment (read curtailment) is shown based upon bona fide management considerations there is no coercion:  

Once it is established that the transfer was properly ordered due to bona fide management considerations in the interests of promoting the efficiency of the service in accordance with agency discretion. . ., this Board will not review the management considerations which underlie that exercise of agency discretion.  Cf. Griffin v. Dept. of Agric., 2 MSPB 335, 2 MSPR 168 (1980). 

Also, “A retirement is not involuntary because it follows a reassignment designed to correct a personality conflict in an office.  Tension caused by a poor relationship with a supervisor constitutes a legitimate management reason for reassigning an employee."  Renville v. DHHS, 16 MSPR 566 (1985)   

The Secretary’s assignment authority “is exercised by the Director General (DG) of the Foreign Service.”  (3 FAM 2422)  The importance of the DG’s assignment authority to the orderly conduct of foreign relations is underscored by 3 FAM 4112(d), which excludes assignments from the definition of “grievance.”  “Grievance does not include the following:  (1) An individual assignment of a member under chapter 5 of the Act, other than an assignment alleged to be contrary to law or regulation . . .”  As the majority’s decision notes, because a curtailment represents an assignment action, a curtailment action per se is beyond the reach of the grievance system unless law or regulation has been violated.  

Curtailments are either voluntary or involuntary.  [Grievant] submitted a voluntary curtailment request on March [date].  In accordance with 3 FAM 2443(a), “An employee assigned abroad may request curtailment of his or her tour of duty for any reason.” An employee assigned within the U.S. may similarly request voluntary curtailment under 3 FAM 2444.

Involuntary curtailment may occur at the request of the Chief of Mission (3 FAM 2443.2); by direction of the Chief of Mission (3 FAM 2443.3); by request of a Bureau Assistant Secretary or designated Deputy Assistant Secretary (3 FAM 2444); or by action of the DG (3 FAM 2446).  Faced with involuntary curtailment, employees may choose the alternative of submitting a request for voluntary curtailment, except in cases involving serious misconduct, criminal activities, or actions that may have serious security implications (3 FAM 2443.2(d).  With one exception
, the first steps in an involuntary curtailment are procedurally identical for Bureau, COM and DG.  

1) an authorized official decides to curtail the employee; 

2) the official informs the employee of the reasons for the 

                   curtailment;

3) the official advises the employee that he may submit comments to 

                    the DG. 

There is a significant difference between what the regulations prescribe next for a Bureau or COM on one part, and the DG on the other.  

After a Bureau or COM decides to curtail an employee and performs the required notifications, the case moves to the DG.  The regulations do not describe this process as an appeal, nor is it.  The DG is the person designated by regulation to exercise the Secretary’s assignment authority, and he makes the final curtailment decision.  When the DG is acting sua sponte, he makes the same initial decision to curtail as the Bureau or COM, makes the same notification of the reasons for the curtailment, and gives the employee the same advice on submitting comments before he makes the final curtailment decision.  The difference, of course, is that the DG does not refer the case to a higher authority.  Having proposed the curtailment, he decides himself whether to carry it out after reviewing any comments the employee chooses to make.  3 FAM 2446 is unambiguous:  “the Director General will notify the employee of the reasons for the curtailment, and will give the employee an opportunity to submit comments prior to making a decision.”  The word “decision” cannot mean anything other than the final curtailment decision after the employee is given the opportunity to submit comments.  Without an initial decision to curtail, there would be nothing for the DG to tell the employee.  

The agency contends that [grievant]’s interpretation of 3 FAM 2446 is contrary to its plain meaning.  The agency argues that [grievant]’s March [date] cable requesting voluntary retirement “short-circuited the process described in 3 FAM 2446c. and this section became moot, as it no longer applied to the circumstances surrounding (Grievant’s) departure from post.”

Federal courts, as a general proposition, grant an agency deference in the interpretation of its own regulations.  Not so in FSGB determinations.  Like the MSPB, the FSGB functions as an independent administrative establishment within the Executive Branch, not as part of the Judicial Branch.  The FSGB reviews its cases de novo and an agency’s interpretation is not entitled to deference.  Cf. Douglas v. VA, 5 MSPB 313, 1981 MSPB  and US v. Paddack, 825 F.2d 504.  As I noted above, however, FSGB practice has been to consider federal court decisions as instructional and persuasive.  I maintain that in the case before us, we should follow the courts’ example and give more weight to the agency’s own interpretation of its regulations than to the [grievant]’s. 

Federal courts have repeatedly articulated their exercise of deference:  “Confronted with an ambiguous statutory provision, we will generally defer to a permissible interpretation espoused by the agency entrusted with its implementation.”  Good Samaritan Hosp. V. Shalala, 113 S.Ct. 2151, 2159 (1993).  In fact, when necessary, in deciding whether a particular construction is permissible, courts are mindful that the agency’s construction “need not be the only reasonable interpretation or the one which the courts view as the most reasonable.”  Bain v. OPM, 978 F.2d. 1227, 1231 (Fed. Cir. 1992) (citations omitted)  Rather, a court must give deference to an agency’s interpretation of a statute as long as that interpretation is drawn from among alternative reasonable interpretations, even if the court might have preferred another.  See Eastman Kodak Co. v. Bell & Howell Document Management Prods. Co., 994 F.2d 1569, 1571 (Fed. Cir. 1993).  Horner v Hollander, 895 F.2d 759, 760 (Fed. Cir. 1990), held as to an OPM retirement regulation:  “[A]n agency’s interpretation of the statutes it is charged with administering is normally entitled to great deference. . .”  In Vagg v. OPM, 1 F.3d 1208, 1213 (Fed. Cir 1993), the court advised as to the deference owed to OPM when OPM interprets its own regulations:  “An agency’s interpretation of its own regulation is controlling ‘unless it is plainly erroneous or inconsistent with the regulation.’”(citations omitted)   Finally, in Martin v. Dept. of Air Force, 79 MSPR 380, 384 (1998), the MSPB noted that an “agency’s interpretation need not be the only interpretation; provided the interpretation is reasonable, it is controlling.”

By agreeing to the [grievant]’s analysis in [Grievant], the majority substitutes its own interpretation of 3 FAM 2446(c) for that of the agency, stating:  

By its construction of 3 FAM 2446 c., the Department would rewrite it to require that an employee be given the opportunity to submit comments “prior to [the Director General’s] making a formal decision.’  But that construction is not warranted by the plain text of the regulation, which speaks only of a “decision” and not a “formal decision.”  Moreover, the Department’s construction of 3 FAM 2446 is not warranted by the purpose of the regulation.

Unfortunately, the majority has not supported its conclusion by citing underlying legislative intent or demonstrating in any way that the agency’s interpretation is plainly erroneous or inconsistent with the regulation.  Failing such a demonstration on the majority’s part, I contend that the panel should give the agency’s interpretation more weight than the Board’s even if the Board prefers its own version.  At the very least, the agency’s interpretation is a reasonable reading of the regulation.   

I believe that the majority’s decision also fails to take into account the nature of the agency’s assignment process and the purpose of 3 FAM 2446c.  In logic that I find somewhat circular, the majority states:

If the opportunity to comment is to be meaningful, it must be afforded the employee prior to the final curtailment decision’s having been made, either on a formal or an informal basis. (emphasis added)  Otherwise, the employee’s opportunity to submit comments in opposition to the stated reasons for the curtailment is reduced to a sham.

The majority fails to explain how an employee can be given an opportunity to comment on curtailment before the DG makes an initial decision to curtail.  There is something “Catch-22-like” in this reasoning, i.e.,  “the DG may only curtail an employee if he doesn’t really want to curtail him.”  3 FAM 2446 nowhere suggests that there is a limit on how determined the DG may be to curtail (100%, 99.9%?) when he explains the reasons for curtailment to the employee.  What purpose do employee comments serve if the DG has already decided to curtail the employee?  The answer is utilitarian, not judicial:  the comments the employee submits (if any) may supply information the DG may not have had when making his initial curtailment decision.  The DG will use the new information in arriving at his final curtailment decision, possibly altering his initial decision.   

In his agency-level grievance, [grievant] explained at great length why he should not have been curtailed.  He was two years too late.  He should have made those explanations to [name] or the DG in March [year].  He had every opportunity to do so.  That [ambassador] may have convinced [grievant] that his objections to curtailment would be unavailing is not a satisfactory excuse for his not making them.  [Grievant]’s failure to challenge curtailment is puzzling when one considers that he was a sophisticated, long-time agency employee with many resources, beginning with his highly-supportive ambassador but also including AFSA and [grievant]’s career development counselor in the DG’s own Bureau of Personnel.  [Grievant]’s failure to voice his objections by phone, email, or cable is all the more mystifying given that he was still in a preliminary stage.  As the Board notes in its decision, [grievant] had not received a proposal to curtail from the DG, merely a call from a senior official in his own [bureau] Bureau signaling the intent of [bureau], MED, and PER to curtail him.  It is difficult to accept a claim of coercion when [grievant] apparently made not one argument in March [year] (other than to [ambassador]) or call on his own behalf, was allowed to stay at post and voluntarily curtail in June [year], got an onward assignment that he considered desirable, and waited two years to utter a complaint.  

A more serious problem is that the majority appears to view the process of notice to the employee, an opportunity to submit comments, and a decision as a form of evidentiary hearing.  It is clearly not.  

The drafters of the assignment statutes and regulations cited above made it plain through their product that they did not intend the DG to be a judge or his office a court.  The DG’s job in a curtailment or other assignment situation is not to render abstract justice.  He is charged with making pragmatic decisions based on needs of the service, not determining rights and wrongs.  The purpose of allowing the employee an opportunity to comment is not to ensure that the “right” side prevails in a quasi-judicial proceeding.  The purpose is to ensure the DG has an opportunity to know as much about the situation as possible so that he can make the best decision possible.  

The legitimate managerial concerns that arise in curtailment actions and the practical decisions that resolve them are perhaps best understood through typical Foreign Service scenarios.  For instance, a DG may find an ambassador’s involuntary curtailment request totally unreasonable and unjustified and still curtail an employee in order to ease tensions that hamper the functioning of the mission.  Even if the DG agrees with an employee’s comments, the DG may curtail that employee.  The DG’s office is not a court.

Another scenario would apply the majority’s decision in [Grievant] to a decision by the DG to curtail a Russian-speaking employee from [post] in order to transfer him to meet the needs of the embassy at Moscow.  The [bureau] PDAS may tell the employee that “the system is hard over” on transferring the employee and that [bureau] sees no possibility of successfully opposing the transfer.  The DG may declare that the situation in Moscow is dire and that only this employee can satisfy a pressing Service need.  At this point, the Board’s decision in [Grievant] would hold that the DG had violated 3 FAM 2446.  Whether the employee voluntarily curtailed or submitted objections and was curtailed anyway, would be immaterial.  Under [Grievant], the employee could grieve successfully on the grounds that the DG’s mind was made up.  The employee could argue that because the DG was not open to the employee’s comments; the employee had no real option but to go to Moscow.  The Board’s decision would unreasonably tie the hands of the DG in making directed assignments.  In my opinion, the majority’s conclusion has no support in the record.

The DG has authority to curtail employees and reassign them.  The “due process” to which [grievant] was entitled was to submit comments to the DG before the DG authorized [grievant]’s curtailment.  Following [name]’s call, the agency took no action to curtail [grievant].  When [grievant] asked for voluntary curtailment, he precluded involuntary curtailment and rendered moot any comments he might have made under 3 FAM 2446.  

As a rule, the Foreign Service tries its best to avoid curtailments.  They are costly and disruptive.  However, there are valid reasons to curtail assignments.  In most cases, it is the member who seeks curtailment: a family develops medical problems; an employee already assigned to one position responds to a “volunteer cable” advertising hard-to-fill position with higher priority.  In some few instances, as noted above, the Foreign Service curtails assignments involuntarily, for instance, when an ambassador “loses confidence” in a subordinate. 

3 FAM 2446 permits the Director General (DG) to propose involuntary curtailment of an employee.  As we have seen, 3 FAM 2446 is not complicated.  When convinced that involuntary curtailment is necessary, the DG:  “will notify the employee of the reasons for the curtailment, and will give the employee an opportunity to submit comments prior to making a decision.”  The procedure laid out in the regulation ensures that the employee will have an opportunity to tell his side of the story before the final curtailment decision is made and curtailment orders are cut.  As the majority has correctly noted in its decision, 3 FAM 2446 c. does not require the Director General to accept an employee’s reasons in opposition to a proposed curtailment, but only that the employee be given the “opportunity” to submit them.  

3 FAM 2446 does not require the agency to engage the employee in the process leading to the involuntary curtailment proposal.  Logically, there would be small reason to invite the employee’s comments on involuntary curtailment before the agency determines curtailment is justified.  Nor does the regulation require that the decision to propose curtailment not be firm.  Indeed, one expects the DG would not lightly propose involuntary curtailment to an employee.  If the DG does not believe he has sufficient reason to curtail an employee, he would simply not propose curtailment.  Nor does the regulation bar the agency from making the employee aware of the intent to curtail or allowing the employee an opportunity to curtail voluntarily.  If the employee applies for voluntary curtailment in accordance with 3 FAM 2443 before the DG proposes involuntary curtailment, and the agency grants the request, then 3 FAM 2446 does not apply.  If the employee chooses instead to await the proposal, the DG must formally “notify the employee of the reasons for the curtailment, and . . . give the employee an opportunity to submit comments prior to making a decision.”  Presumably, an employee who chooses to challenge curtailment will include with his comments any and all support he can muster.  However strong the agency’s grounds for proposing involuntary curtailment, the employee’s comments, and those of his supporters, may affect the DG’s final judgment. 

In [Grievant], one question that arises is whether 3 FAM 2446 requires the DG to invite [grievant]’s comments before reaching the initial decision to propose involuntary curtailment?  As indicated above, I do not believe so.  In addition to previously described practical difficulties, one can readily envisage cases involving fraud, malfeasance, criminal behavior or espionage in which it would be in the agency’s legitimate interest to prevent the employee from finding out about an investigation until evidence was secure and the agency decided to propose curtailment.  3 FAM 2446 requires the DG to listen to the employee’s comments only after the DG proposes curtailment, an event precluded in [grievant]’s case by his voluntary curtailment.  

Another question is whether [name]’s statement (and related messages) to the effect that “PER, [bureau] and MED have decided to remove DCM [grievant] immediately and without recourse” improperly coerced [grievant] and rendered his voluntary curtailment involuntary.

With respect to issues of duress and coercion, the Merit Systems Protection Board (MSPB) tries to establish standards differentiating coerced from voluntary resignations.  I believe the principles set forth are applicable to duress and coercion allegations like those that we see in [grievant].  The MSPB guiding principle is that resignations are presumed voluntary.  Latham v. USPS, 909 F.2d 500 (Fed Cir. 1990).  The MSPB explains in Short v. USPS, 66 MSPR 214, 218-19 (1995) that “[a]n employee-initiated action, such as a resignation, is presumed to be voluntary unless the employee presents sufficient evidence to establish that the action was obtained through duress or coercion . . .”  

As the majority‘s decision notes, two scenarios have emerged in cases where the employee has alleged that he or she was coerced by the agency or employer into resigning or retiring.  The first scenario arises when the agency or employer has proposed or threatened an adverse action against the employee and the employee resigns or retires in the face of the impending action.  See Cruz v. Department of the Navy, 934 F.2d 1240 (Fed. Cir. 1991)(en banc).  The second scenario occurs when the agency or employer deliberately takes actions that make working conditions so intolerable for the employee that he or she is driven into an involuntary resignation.  See Heining v. General Services Administration, 68 M.S.P.R. 513, 519-20 (1995). 

As a second-scenario case, Heining offers little instruction in regard to [grievant].  Heining alleged she was forced to resign because of intolerable working conditions, inter alia: denial of a promotion because of her whistle-blowing, being placed under a supervisor about whom she had previously complained, being singled out for inequitable treatment when, unlike others, she was denied a compressed work schedule, being rated unsatisfactory in reprisal for whistle-blowing, etc.  In Heining, the Board found that numerous retaliatory actions resulting from whistleblower reprisal, a difficult, unpleasant working environment, and Heining’s poor health compelled her to resign.  Nothing of this nature is at issue in [Grievant].

On the other hand, the MSPB has looked at a number of first scenario claims that I find comparable to [Grievant].  In reviewing these cases, the MSPB has consistently ruled that voluntary actions are not rendered involuntary simply because the employee faced other unpleasant choices, unless the agency lacked reasonable grounds for threatening adverse action.  In [grievant]’s case, the record is replete with legitimate managerial reasons for his curtailment and reassignment.  

In Berrmudez v. MSPB, nonprecedential No. 92-3546, (Fed. Cir 1993) the court pointed out that:  “[I]n order for the Board to have jurisdiction to consider Bermudez’ resignation, Bermudez must have proffered a nonfrivolous allegation of involuntariness.  That the employee faces a difficult choice between two unpleasant alternatives (resignation or removal) does not suffice to meet this requirement.”  Similarly:  that an employee faces the probability that an agency will remove him unless he resigns does not make his resignation involuntary, Greissenauer v. Dept. of Energy, 754 F.2d 361 (Fed. Cir. 1985) . . . .  (“[A]ppellant’s supervisor informed him that the agency would probably propose appellant’s termination if he did not resign, this fact, standing alone, does not constitute duress or coercion sufficient to render the resignation involuntary”)  see also Autera v. United States, 389 F.2d 815, 817 (Ct. Cl. 1968) (“[A]n agency official does not act illegally or improperly in telling an employee he can choose between separation and resignation . . . .” Caniglia v. Dept. of Agriculture  (“The agency only provided appellant permissible information as to his options . . . [A] n agency official does not act illegally or improperly in telling an employee he can choose between an adverse personnel action or resignation unless the official knew or believed that the proposed reasons for the adverse action could not be sustained.”)

The voluntariness of a resignation is not vitiated by a showing that 

the agency contemporaneously issued a termination notice.  Apodaca v. MSPB, nonprecedential No. 86-1708 (Fed. Cir. 1987).  The assertion that an appellant resigned in lieu of facing removal does not constitute an allegation of a forced resignation.  McClure v. Dept. of Interior, 19 MSPR 83, 85 (1984);  . . . In Spiegel v. Dept. of Army, 6 MSPR 31, 6 MSPB 40 (1981), the employee was faced with a proposed removal.  That she was faced with unpleasant alternatives did not obviate the resignation for lack of voluntariness, especially when the judge found good cause for the proposed removal . . .  Summarizing the judicial view, a resignation is voluntary when it is submitted to avoid a threatened termination for cause . . . Livingston v. Dept. of Air Force, nonprecedential No. 89-3172, (Fed. Cir. 1989) citing Christie v. United States, 518 F.2d 584 (Ct.Cl. 1975); Autera v. United States, 389 F.2d 815 (Ct.Cl. 1968).

What if [grievant] had not curtailed voluntarily?  The agency maintains that a decision by [grievant] to challenge curtailment would have triggered agency procedures.  The DG would have followed the steps outlined in 3 FAM 2446.  I find no basis in the record to doubt the agency.  Far from coercing [grievant], [name]’s call gave [grievant] ample advance opportunity to marshal his arguments and explain his side of things.  [Grievant] did not take advantage of that opening, opting instead to curtail.  Had [grievant] not curtailed, 3 FAM 2446 would have given him yet another opportunity to comment after the DG proposed curtailment.  

In claiming the Department made a final decision to curtail him involuntarily “four or more days before I was notified; that the office of the Director General did not notify me of the reasons prior to making a decision; and that the office of the Director General denied me the opportunity to submit comments prior to making a decision,” [grievant] confuses the decision to propose curtailment with the decision to impose curtailment.  [Grievant] has presented no evidence that the DG would not have notified [grievant] of the reasons for the curtailment, received any comments [grievant] chose to make, and evaluated those comments together with the views of [bureau], MED and PER prior to making a decision whether or not to actually curtail [grievant].  Absent substantial evidence to the contrary, both the agency and the DG are entitled to a presumption they would have complied with 3 FAM 2446.  [Grievant]’s decision to curtail voluntarily is the only reason the DG did not take action under 3 FAM 2446.  He was not required to do so.  

In summary, I believe the circumstances in which [grievant] found himself were the result of his treatment of his subordinates and were not the result of coercive acts by the agency.  [Grievant] voluntarily sought curtailment.  [Grievant]’s alternative was to submit his comments together with the views of his highly supportive ambassador, the Regional Medical Officer, and others.  He had that opportunity.

In its decision on [Grievant], the majority substitutes its own construction of “due process” for the agency’s reasonable reading of its regulations.  The majority’s intent is arguably laudable but, in my opinion, is ultimately mistaken.  I have grave concerns about the majority’s interpretation of the involuntary curtailment procedures.  I believe the Board’s decision changes applicable law and creates dangerous precedent by unjustifiably encroaching on the agency’s authority to make assignments in the best interests of the service. 

I conclude that the [grievant] has not demonstrated by a preponderance of the evidence that the Department failed to comply with the requirements of 3 FAM 2446. 
� The agency's Bureau of Personnel (PER) has been renamed the Bureau of Human Resources (HR).  The Director General is the head of the Bureau of Human Resources.


� 3 FAM 2442 defines "curtailment" as "shortening an employee's tour of duty from his or her assignment."  The word "remove" is thus used synonymously with "curtail."





� The clause, "If the curtailment is not based on a request by a bureau or post," limits the applicability of § 2446 c. to cases where a bureau has not requested the curtailment of an employee assigned in the United States (3 FAM 2444 b.) or where a post (Chief of Mission) has not requested the curtailment of an employee assigned at that post (3 FAM 2443.2).  Thus, § 2446 c. is at issue in this case because [Grievant]'s Chief of Mission did not request his curtailment.





� The majority members  agree with the Dissent as to the authority of the Secretary of State concerning the assignment of Foreign Service personnel.  See Dissent, infra at 20.  However, that authority is exercised within regulations the Department has promulgated, in this case 3 FAM 2446.


� The Dissent, by contrast, assumes the authority to judge the merits of the decision to curtail [Grievant].  See Dissent, infra at 19.  Would the Dissent have judged the merits of this case differently if it had concluded that the Department's decision to curtail [Grievant] was not justified?


� The Department also relies on a telegram from the Director General to Chiefs of Mission, 97 State 192534, that authorizes COM’s to agree to the voluntary curtailment of an employee in lieu of immediate involuntary curtailment.  This procedure on its face is not applicable to the instant case, where it is the Director General and not the COM who seeks curtailment.  And the directive is also inapposite, as it concerns an “immediate curtailment” for which the rules are different.





� See Dissent, infra at 25.


� See Dissent, infra at 22.


� See Dissent, infra at 26


� See Dissent, infra at 26.


� Heining, supra at 518


� See Dissent, infra at 30.


� Heining, supra at 518.


� See Dissent, infra at 30.


� Heining supra at 517.


� Christie, 518 F.2d at 586-587.


� See Dissent, infra at 34.


� See Dissent, infra at 27.


� The Board recognizes that the present Director General was not in that office at the time of [Grievant]'s curtailment.  The Board is asking her to "reconstitute" the decision-making process as if she were the Director General at that time.


� 3 FAM 2443.3 grants COMS limited authority to effect immediate involuntary curtailment in extraordinary circumstances.
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