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ORDER: RECONSTITUTED SELECTION BOARDS AND 

MOTION FOR ATTORNEY FEES


In our Partial Summary Decision of June 13, 2001, we directed modifications to grievant's 1996-97 and 1997-98 EERs.  In our Decision of February 14, 2002, we amended grievant's 1998 and 1999 rankings and directed the Department to convene a reconstituted 2000 conal selection board to review grievant's corrected OPF.  We also found that grievant was the "prevailing party" in the grievance, and expressed our hope that he and the Department could reach an agreement on attorney fees without recourse to this Board.  If the parties were unable to reach such agreement, we invited them to submit appropriate motions and briefs to us.  On March 15 we expressed our agreement with the parties' agreement that it would be premature for them to discuss attorney fees until we had reached a decision on the newly-raised question of grievant's request for reconvened multifunctional selection boards.


Our Interim Decision of July 1 directed the Department to reconvene a 2000 multifunctional selection board to review grievant's amended OPF, and again encouraged the parties to reach agreement on attorney fees.


By memorandum of July 12, 2002, the Department drew our attention to the September 2001 decision of the Merit Systems Protection Board in Nichols v. Department of Veterans Affairs (89 MSPR 554), which, the Department asserts, redefines the concept of prevailing party for the purpose of attorney fees.  The Department contended that unless the grievant actually obtains a promotion as a result of the reconvened selection boards, he may not qualify as the prevailing party.  The Department urges that we defer any decision on the question of attorney fees until those reconvened boards have completed their reviews.  On August 2, grievant, through his attorney, submitted a motion for attorney fees in which he argues that he does in fact qualify as the prevailing party and urges the Board not to delay issuing an attorney fees award.


The Board has not yet had an opportunity to consider the implications of the above-cited MSPB decision for our general understanding of the concept of "prevailing party" or its application to the specific facts of this grievance appeal.  Depending on the conclusions of the reconvened selection boards, the applicability of that MSPB decision to this case may be moot.  The Board prefers not to issue what could be essentially an interlocutory decision.  We will, therefore, defer action on grievant's August 2 motion for attorney fees until the reconvened selection boards have completed their work.


We note the considerable delay on the part of the Department in complying with our February 14 and July 1, 2002 directives to convene, respectively, reconstituted conal and multifunctional selection boards.  We therefore direct the Department to complete those actions not later than October 15, 2002, and report the results promptly to grievant and this Board, or show cause why the Board should not recommend retroactive promotion of grievant in accordance with 22 CFR §905.1(b) and Foreign Service Act Section 1107(d).
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