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EXCISION OF July 11, 2001 DECISION

I. THE GRIEVANCE

[Grievant], an [Grade/Title] with the [Department/Agency], contends that the Department provided insufficient remedies in his agency-level grievance.   The Department directed excision of material from his 1998 Officer’s Employee Evaluation Report (EER) and the expungement of a 1998 low-ranking statement from the records.  However, the appellant contends that, in light of the changes made in the grieved EER, his amended file should also be reviewed by reconstituted 1998, 1999, and 2000 Selection Boards (SBs).  

II. BACKGROUND

Grievant arrived in [Post], [Country], in 1997 where he served as Political/Economic Officer.  He received an EER for the period July 1997 to April 1998 in which his performance was rated by Deputy Chief of Mission (DCM) [Name] and reviewed by Ambassador [Name].  The Reviewing Officer’s Statement was particularly critical of his performance. Grievant was subsequently low-ranked by the 1998 Selection Board. On September 15, 2000 he filed a grievance with the Department of State.  On December 26, 2000 the Department issued its decision, ordering the excision of a statement from his EER and the removal of the low ranking statement from his file.  However, the Department denied grievant’s request for the review of his amended file by a reconstituted 1998 Multifunctional Selection Board.  On March 12, 2001, [Grievant] filed an appeal with this Board.

III.
POSITIONS OF THE PARTIES

A. The Grievant

[Grievant] based his original agency-level grievance on 3 FAM 4412(c)(5), claiming that the contested EER “contains falsely prejudicial and misleading statements regarding my performance.” Specifically, appellant took issue with portions of the Reviewing Officer Statement in his 1997-1998 EER.
  He asserts that the following passage was expunged as a result of his agency level grievance:

However, as a section chief, [Grievant] needs to sharpen his focus in areas of leadership and managerial skills, which are important to enter the Senior Foreign Service.  For example, I believe [Grievant] was slow to take steps to train and to focus dedicated human resources (the section’s [Country] FSN’s) who are less productive than [Country] locals in other sections.  I believe [Grievant] shares my concern and is developing training plans.  I believe he needs to focus personally on all skill categories of the Operational Effectiveness Precepts—both as section head, and in order to conceptualize more [Name] section initiatives (program and reportorial).  [Country] currently is experiencing both reform and growing openness of our contacts.  [Grievant] needs to develop a travel and representational program for his section which takes advantage of this new atmosphere; one that is more amenable to regional and global U.S. goals.  It would also give him more opportunities to “[Country]ize” his FSI Arabic and use it more.

He protests the agency finding that the excision from his EER would not likely have resulted in his promotion, since only five of the 65 Class 2 consular cone officers who had competed for multifunctional promotion in 1998 had been promoted.

Grievant contends that the Selection Board, not the Department, is empowered to judge who should be promoted.  He asserts that although a second review may not be necessary in every case in which an EER is modified, in his case “the language that was excised was so damning—and so inappropriate—that it undoubtedly was the pivotal reason why I was not only not promoted, but identified for low-ranking.” 

Second, grievant claims that the excised language not only damaged his promotion prospects in 1998 but also has prevented him from being promoted in 1999 and 2000.  He further contends that his EERs for those two years were very laudatory and show that he has addressed the areas criticized in his 1998 EER.  Nonetheless he asserts that the continued presence of the critical comments from 1998 in his file before the 1999 and 2000 boards prevented him from receiving a promotion in those years.  He therefore requests that reconstituted boards for all three years review his file again to determine whether he would have been promoted had the excised language been absent.

B. The Agency

In response to the grievant’s appeal to this Board, the agency notes the disparity between the portion of the Review Statement grievant asserts was expunged, and the portion actually excised.  Only the following portion of the statement was expunged:

I believe he needs to focus personally on all skill categories of the Operational Effectiveness Precepts—both as section head, and in order to conceptualize more [Name] section initiatives (program and reportorial).

The agency further points out that the Department agreed to remove the contested language not because the preponderance of the evidence showed that the statement was inaccurate, but because its use of the word ‘precepts’ was confusing, falsely prejudicial, and misled the 1998 Multifunctional Selection Board.  Consequently, the Department agreed to rescind the low ranking determination made by that Selection Board.


The author of the contested Review Statement as well as the Rating Officer’s assessment pointed out areas for improvement in leadership and management skills elsewhere in the EER, in which the Department concurred.   The Department provides a statement from the Rating Officer obtained during the agency level investigation, asserting that the statement “fully supports these observations.”


Because the resulting revision of the EER was relatively minor, the Department did not find it necessary to reconvene a Selection Board to review grievant’s file with the amended EER.   Six of the 65 officers under consideration by the 1998 Multifunctional Board for Consular Officers were recommended for promotion, but only five were reached.  In the Department’s opinion, the minor revision, along with other statements in the EER identifying areas for improvement, “would not have. . . enhanced [grievant’s] competitive chances for promotion in 1998.”

IV.
DISCUSSION AND FINDINGS


 In non-disciplinary grievances brought before this Board, the grievant has the burden of establishing, by a preponderance of the evidence, that the grievance is meritorious.
  For the reasons stated below, we find that he has not met that burden.


The Department correctly points out that only one sentence was actually removed from the specific part of the Review Statement [Grievant] contests.  The remaining portion is still critical of his performance.  We also note that the Rating Officer’s statements are critical in several respects, and that the Rating Officer checked the box “Recommend additional experience at current grade.”  Had the rater believed grievant’s performance was strong enough to merit immediate promotion, he could have selected that option.


Specifically, the unexcised grieved passage states that as a section chief grievant “needs to sharpen his focus in areas of leadership and managerial skills, which are important to enter the Senior Foreign Service.” The Reviewing Officer supports this with an example, i.e., grievant has been slow to develop his staff and to improve their productivity.  We note that the rater comments on this subject as well.  In the Evaluation of Overall Performance he states that grievant “has begun to recognize the importance of staff development, and particularly the role it plays in making the best use of his FSN staff” (italics added).

The reviewer further states that grievant should develop a travel and representational program for his section to take advantage of the changing political environment. 


Although not disputed by the appellant, another part of the Reviewing Officer’s Statement points out another area for improvement, i.e., his ability to see the broader picture:

During his second year in [Post], I want him to conceptualize the role and mission of his section; develop plans to enhance and improve its output, including analysis; and come to me with plans and proposals to advance our well-defined policy agenda in [Country].


The rater commented in detail on this same aspect of grievant’s work in the Evaluation of Potential section of his EER:

[grievant] will be expected over the coming year to demonstrate the intellectual capacity to grow beyond his mastery of the specifics to provide the Embassy’s broad, conceptual framework for describing internal developments in [Country], our role here, and the nature of our bilateral relationship.  Through a variety of formats—from the commentary and analysis that form a part of all of our reporting to the new Mission Performance Plan—a strong grasp of the “Big Picture” is essential to our success as a Mission.  [Grievant]’s successful transition from a reporter to an analyst, and his ability to articulate his understanding both verbally and in writing, is an important component in demonstrating his readiness to work in the FO-01 and Senior ranks. (Italics added.)

It is very clear from this last comment that the rater does not believe grievant has yet demonstrated his readiness to perform at the next level, i.e., FO-01, and therefore is not yet ripe for promotion.

In the next paragraph, the rater acknowledges the difficult problems posed by understaffing but makes it clear that grievant did not fully succeed in overcoming them; instead, grievant has “done his best to keep the section limping forward for a year, has accomplished some of his key objectives, [italics added] and has made some structural changes . . . ”   With anticipated personnel changes, the rater notes that there is plenty of room for progress and improvement:

[Grievant] will now need to demonstrate his ability to organize his team and get it not only plugging holes in the dikes but also growing and progressing.  The challenges will be particularly important in terms of expanding Mission reporting on key developments (reflecting, again, the importance of [grievant]’s growth as an analyst and conceptualizer) and in representing U.S. commercial objectives in [Country].

The final sentence of the Evaluation of Potential section expresses the rater’s belief that “next year [grievant] should compete successfully for promotion to 01.”  Once again, the rater’s conviction that grievant is not yet ready for promotion is clear.

Once again, in the Areas for Improvement section, the rater emphasizes the importance of grievant’s focussing on his managerial abilities, stating inter alia that grievant “will need to be more aggressive in ensuring that everyone on the staff. . . has a clearly defined portfolio and is able and willing to contribute to the section’s operational, reporting and representational requirements.”

We note that the appellant disputed none of the Rating Officer’s portions of his 1998 EER in his grievance.  Furthermore, [Grievant] does not make use of the Rated Officer’s section to rebut the criticisms. While affirming his intentions to address areas of concern and describing mitigating circumstances, he states that “The Rating and Reviewing Officers have presented a fair evaluation of my performance these past nine months, and I take their indications of where improvements might be made in a positive light.”

We turn now to [Grievant]’s assertion that his subsequent EERs (those for 1999 and 2000) are laudatory and demonstrate that he had addressed the areas for improvement cited in his 1998 evaluation.  He argues that, but for the adverse language in the original 1998 EER, he would have been recommended for promotion by the 1998, 1999 and 2000 selection boards. Grievant did not provide a copy of his EER for either 1999 or 2000 for the record; nor did he provide any other evidence or arguments in support of this claim.   


We have previously established that the amended EER contains sufficient critical comments to make [Grievant]’s promotion by a reconstituted 1998 Selection Board unlikely.  Grievant provided no evidence substantiating his claim he would have been recommended for promotion by the 1999 and 2000 Selection.  Thus we find unwarranted his request for the convening of reconstituted 1999 and 2000 Selection Boards to review the amended file.


We conclude that grievant has failed to establish, by the preponderance of the evidence, that his grievance is meritorious.

III.
DECISION


The grievance appeal is denied.

� Grievant also contended that the low ranking statement should be expunged, and this remedy was granted.  Therefore, that issue is not before this Board.


� FSGB regulations, 22 CFR Section 905.1(a).


� This point was reiterated in the rater’s letter to the Department in the course of the agency-level grievance.


� In responding to a query from the Department during the agency-level grievance, the rating officer wrote that “I would not agree with the board’s assessment that [grievant] was ‘not competitive’ with other FS-02 officers.  While I would not rate [grievant’s] performance as ‘stellar,’ I certainly found him always to be a capable, diligent officer and never had any reason to doubt his ability to perform successfully and on equal terms with his colleagues through the FS-01 level.”  However, the issue here is whether or not a reconstituted Selection Board would promote grievant.  The rater’s letter would not be before such a board. 
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