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OVERVIEW


Grievant challenges various statutes, Executive Orders, and State Department policies and programs concerning racial and ethnic diversity within the Department’s personnel structure.  He contends that the application of these statutes, Executive Orders and Departmental policies violates his rights under the Fifth Amendment of the U.S. Constitution and the Civil Rights Act of 1964.  He alleges that discrimination is “rampant.”  Not only does he allege that he has likely been already harmed by these unlawful policies, and if these policies are not enjoined, they will continue to violate his rights in the future.  The Board holds that it does not have jurisdiction over his appeals and dismisses the appeals with prejudice.


Grievant claims that the policies mentioned probably delayed his being hired into the Foreign Service and that this delay has resulted in delays in his promotions.  He asks that the identified laws, Executive Orders and policies be acknowledged by the Department as unlawful and that the Department declare it will immediately and permanently cease such policies, practices and programs.


In its decision on jurisdiction, the Board held that it did not have the power to declare a statute unconstitutional, and that holding warranted dismissal of the grievance.  Additionally the Board dismisses other aspects of the grievance: because (a) some complaints are untimely; (b) grievant has failed to allege harm specific to him but instead has raised systemic matters outside our jurisdiction; (c) the relief sought – directing a change in policies – is beyond our jurisdiction because the Board exists to adjudicate individualized grievances and does not dictate changes in policies, and (d) some of his complaints are based upon speculation, and so admitted.   

DECISION & ORDER: JURISDICTION

[GRIEVANT] I

A.
THE GRIEVANCE AND BACKGROUND

On June 25, 2001 [Grievant], a Foreign Service Officer with the Department of State (Department) filed a grievance appeal with the Foreign Service Grievance Board (Board) appealing the decision of May 16, 2001 by the Department denying his grievance.  [Grievant], as he describes it, alleged 

that various Executive Orders (EOs), statutes, and State Department programs and policies intended to achieve diversity (that is, achieve racial and ethnic balancing) in the Department’s workforce have violated [his] rights under the Fifth Amendment of the U.S. Constitution and, if not stopped, will continue to violate [his] rights in the future.

At the agency level grievant, in that section of his initial grievance labeled Relief Requested, asked that the Department:

1. Acknowledge that named Executive Orders unlawfully require race-based and ethnicity-based employment decisions and declare that it will permanently refrain from making any race-based employment decisions on the basis of those EOs in the future.

2. Acknowledge that 42 U.S.C. 2000-16(e), 22 U.S.C. 3905(e)(1), and 22 U.S.C. 3922a unlawfully require race-based employment decisions, and declare that it will permanently refrain from making any race-based employment decisions on the basis of those sections of the law in the future.

3.  Acknowledge that diversity is not a compelling governmental interest under the Fifth Amendment, and declare that it will permanently refrain from making race-based employment decisions in order to advance diversity in the future.

4. Acknowledge that the policies and programs described in his grievance under the heading “Examples of Discriminatory Policies and Programs” unlawfully require race-based employment decisions, and declare that it will immediately and permanently cease these policies and programs.

5. Expeditiously examine all Departmental employment policies practices and programs to find any others that unlawfully require or permit race-based employment decisions for the purpose of advancing diversity, and declare that it will immediately and permanently cease such policies, practices and programs.

6. Identify those negatively affected by past discrimination against non-minorities and provide relief to those actual victims of racial and ethnic discrimination.

7. Take other appropriate action.


In denying his grievance the Department found that the subject matter presented did not constitute a grievance within the contemplation of the Foreign Service grievance system.  It concluded:

(a)  [Grievant] made no showing that allegedly erroneous Department actions caused him harm, whereas the grievance system has been crafted to allow employees to contest improper Departmental actions which have harmed them specifically;

(b) That virtually all his allegations concern matters outside the authority of the Secretary of State to adjudicate inasmuch as the laws enacted by the United States Congress or Executive Orders by the President are “not subject to any control by the Secretary,” a prerequisite for jurisdiction; and

(c) Grievant failed to ask for remedies that would be specific to him but instead sought a systemic solution that is outside the power of the Board to provide.

In this appeal, [Grievant] tells us his original grievance submission

 speaks for itself and adds that he will not repeat the materials contained in those documents even though he apparently relies on them also.  Thus we draw from his grievance filed with the Department on October 23, 2000 to outline the scope of his complaint now before us.  As [Grievant] phrases it, he presents three questions on appeal:

1. Under Title VII of the Civil rights Act of 1962 [sic],
 may race based affirmative action permissibly be used in Governmental employment decisions for purposes other than remedying past employment discrimination (specifically, to advance diversity)?

2. Regardless of the answer to the question above: is diversity a compelling Governmental interest, for Fifth Amendment purposes, such that the laws, Executive Orders, and Departmental programs that authorize race-based affirmative action in government employment decisions for the purpose of advancing diversity do so without violating the due-process component of the Fifth Amendment?

3. If diversity is a compelling Governmental interest, for Fifth Amendment purposes, do certain State Department programs that authorize race-based affirmative action to advance diversity violate the Fifth Amendment by failing to be narrowly tailored?

Grievant has also included here a discrete section 

denominated Relief Requested.  For relief he asks that:

(a) The Department inform the Board if its policy on defending and indemnifying its officers against constitutional clauses is substantially the same as or substantially different from the old DEA policy described earlier in this submission;

(b) The Department inform the Board whether it objects to the amendment to the grievance he proposed and that the Department provide the information requested in that proposed amendment;

(c) The Board find that the grievance submission, as amended, meets the relevant definition of a grievance;
and

(d) The Board remand to the Department this matter demanding the Agency state its position on the merits of the case by a date certain.

(Although grievant emphasizes that the agency decision does not dispute any facts asserted or his contention that certain Executive Orders or regulations are unconstitutional, we find that silence hardly surprising.  The agency saw no need to address those questions for it considered it had no jurisdiction over the grievance.) 

.  At this point in the proceeding the initial question for our resolution is the scope of our jurisdiction over this action.  The prime focus of this grievance is the general issue of race discrimination said to reside in various programs and policies of the Department.  [Grievant] presents a wide range of complaints he labels as grievances, but our jurisdiction must be established before those may be considered on their merits.  In that the basis for the agency denial of his grievance was the conclusion that his submission did not constitute a “grievance” within the contemplation of the Foreign Service grievance system, [Grievant] in his submission of June 25, 2001 devoted argument contesting that conclusion only.  Consequently, grievant did not provide any evidence or argument on the substance of his appeal and intends to do so if jurisdiction is made clear.

[Grievant] explains the theory of his complaint in this way:

In essence, in the grievance I alleged that various Executive Orders . . . statutes and. . . .  Department programs and policies intended to achieve diversity (that is, achieve racial and ethnic balancing) in the Department’s workforce have violated my rights under the U.S. Constitution and if not stopped will continue to violate my rights in the future.

In our acknowledgment letter of July 12, 2001 we invited the parties to submit briefs addressing specifically the Board’s jurisdiction in this appeal.  Following a request for clarification we issued another letter on July 17 giving further guidance on the issues to be briefed.  While we identified certain areas for particular attention we placed no limits on what might be argued on brief.  Grievant submitted a brief in response whereas the agency has chosen to stand on the record as made.

B.
POSITION OF GRIEVANT
In his brief of July 23, [Grievant] adopts by reference the arguments he made in his appeal of June 25 and presents some supplementary argument.  He, of course, asserts that the Board has jurisdiction and that the agency erred in denying his grievance as it did.

Grievant finds jurisdiction in the FAM (Foreign Affairs Manual), particularly 3 FAM 4412c which defines the term “grievance.”  Preliminarily, [Grievant] asserts that complaints such as his must be liberally construed and that the “substantive allegations are what” dictate our jurisdiction.  As [Grievant] sees it then, a grievance is fundamentally defined as any act, or omission, or condition that is a subject to the control of the Department and which is alleged to deprive him of a right or a benefit authorized by law or regulation or is otherwise a source of concern or dissatisfaction to him.
  [Grievant] insists he meets that basic definition in a variety of ways and explains why.

First, because the Department is treating him differently from others-- based on race or ethnicity—[Grievant] maintains that treatment is an “act” of discrimination by the Department.  How he is treated in personnel decisionmaking can fairly be considered a “condition” of his employment.  They meet the definition of a grievance contends [Grievant].  That these acts or conditions are subject to the control of the Department are self-evident to [Grievant] and, he points out, not even contested by the Department.  Also important to his argument that he here presents grievable matter over which we have jurisdiction is grievant’s contention that the Secretary “may properly disregard” the unconstitutional, challenged EOs and statutes.

The discrimination described and which he faces violates his “right” to racially neutral treatment afforded by Title VII of the Civil Rights Act of 1964 as well as the Fifth Amendment to the Constitution.  And, [Grievant] asserts that deprivation of that right is a “source of concern or dissatisfaction” to him because “the rampant racial and ethnic discrimination” he has identified taints every personnel decision concerning him now and even will do so in the days ahead.

As to various programs and policies he challenges as unconstitutional  -- even though he acknowledges these may not have a “direct effect” on him -- [Grievant] says they nevertheless affect his working environment in a way that “concerns and dissatisfies him.”  That impact satisfies the definition of a grievance under governing law, [Grievant] maintains.

To strengthen further his argument that the Board has jurisdiction, [Grievant] turns to other subsections of 3 FAM 4412 c.   Because he has alleged misapplication of the Fifth Amendment, and Title VII, to all the potential personnel actions relating to him, grievant says his grievance is actionable under 4412c (2) -- the subsection dealing with the terms and conditions of a member’s employment -- because those laws and the policies traceable thereunder adversely affect the “terms and conditions” of his employment.  [Grievant] also recognizes that he may use the “EEOC System” or the Department “grievance system” to obtain relief and has elected to come to us and that election does not bar this appeal.

[Grievant] also states that we have jurisdiction under Section 

4412c (4)  -- the subsection that deals with the working environment -- because he has alleged that the working environment to which he is exposed is hostile owing to discriminatory personnel actions.  That he has duly brought into focus this discrimination supports his dissatisfaction “with respect to the working” environment he faces.  

Having alleged that he may be receiving lower pay or financial benefits than what he otherwise might be entitled to under law or regulation had he been hired earlier and promoted sooner, [Grievant] insists his grievance is also recognizable under 4412c (7) which makes grievable a denial of financial benefits.

[Grievant] also says that his allegation about discrimination is a proper subject for a grievance under Section 4412c (9) that broadly prohibits discrimination of various kinds.  He notes that 4412c (9) defines a grievance as including, “Any rule, regulation or policy directive prescribed under any provision of law described in this paragraph.”  He maintains that the provisions of that paragraph surely have been met because the quoted language shows how expansive is our jurisdiction where matters of discrimination are concerned.  So, in that he has alleged discrimination contrary to the protections of Title VII and also that E.O. 11478 is unconstitutional in that it “actually requires racial discrimination” he says he has met an additional definition of a grievable action.

DISCUSSION AND FINDINGS


We find that [Grievant] has failed to produce preponderant evidence that we have jurisdiction over his grievance appeals.  He has that fundamental burden.  We make this finding fully aware that the courts have found that the list of grievable matters over which the FSGB has jurisdiction is broad.  See e.g., United States v. Paddack, 825 F.2d 504 (D.C. Cir. 1987).  Moreover, another Court has stated that there is, for Foreign Service personnel, a “generous grievance system,” which provides for a wide range of grievable action, Daniels v. Wick, 812 F.2d 729 (D.C. Cir. 1987).  The Act itself, at Section 101(b)(4), explains that the grievance system must ensure the fullest measure of due process for members of the Foreign Service.  Even so, our jurisdiction is not limitless.  We are a creature of a statute that has its own statutory boundaries.


In Section 101 of the Foreign Service Act, Congress found that the Foreign Service of the United States should be "representative of the American people."  It considered that that service would be strengthened and improved by the development and vigorous implementation of affirmative action programs designed to encourage entry into and advancement in the Foreign Service from all segments of American society.

[Grievant]’s appeal is, at its heart, centered upon policies and programs adopted thereunder, and followed by the Department.  For that reason we believe that we should point out initially that this Board has no managerial role in the Foreign Service personnel system nor do we in any way manage the Foreign Service workforce.  Our specific role is to adjudicate grievances.  The Foreign Service statutory grievance process we administer is a forum for nullifying unlawful adverse impact on the individual grieving.  As we held in FSGB Case No. 97-98 (March 10, 1998).

In considering whether the Board has jurisdiction, the Board must first determine if grievants’ allegations raise a grievable issue that the Board may entertain under . . . (the Act).  Next the Board must determine if the grievants have suffered any harm, been denied a right or entitlement, either grounded in law or regulation, or if they have demonstrated that there is a clear threat of irreparable harm.

In that same decision we went on to hold that an actionable grievance must identify both an erroneous or improper agency action alleged to have caused harm to a grievant and the harm itself.  We do not, for example, accept jurisdiction over grievances that do not allege and seek to rectify individual injury or concrete or distinct harm.  We limit our jurisdiction to granting remedial action that is necessary and appropriate to correct some harm experienced by a particular grievant.


Beyond that, we have also held that anytime we lack statutory authority to grant the relief requested by a grievant, we will not accept jurisdiction.  See FSGB Case No. 95-10 (May 26, 1995).  In this connection, reference to the nature of the relief [Grievant] requested in his initial grievance reveals the importance of this precedent.  As will be further explained, we conclude that it is not within our power to award relief for anything he seeks through his grievances.


For the most part what [Grievant] wants in this grievance is that we set aside laws, executive orders, and regulations on the basis that they are contrary to law. In other words the gravamen of his grievance addresses matters of general concern, rather than identifying harm specific to him.  As mentioned, the genesis of [Grievant]’s grievance is his fundamental argument that the Foreign Service Act of 1980, as amended, is unconstitutional in its personnel provisions.  We find that a complaint based upon that argument is not cognizable as a grievance within the jurisdiction of this Board.  It has long been held that administrative agencies, such as the Foreign Service Grievance Board, do not have the power to rule on the constitutionality of the law they administer.  See Montana Chapter of Civilian Technicians v. Young, 514 F.2d 1165 (9th Cir. 1975).
   Thus we dismiss as beyond our jurisdiction [Grievant]’s arguments that we must set aside portions of the Act and of various Executive Orders because they are unconstitutional.  What is more, a generalized claim that a system is discriminatory has been held not grievable.    See FSGB Case No. 97-59 (July 30, 1997).  Neither do we have authority to direct the Secretary to disregard the laws which [Grievant] insists are unconstitutional.

 
We have held also that requests by grievants that we issue directives to agencies to revise their regulations, policies and practices are beyond our authority to consider.  Case No. 97-98, supra.  To the extent [Grievant] seeks relief in that form, it is beyond our jurisdiction to consider.  

Where [Grievant] wants relief in the form of requiring the Department “to declare that it will permanently refrain from…” bringing any action based upon alleged discrimination we will not accept jurisdiction.  To state again, we do not “correct or punish” management practices or systemic failings in the abstract.


While our regulations do provide, at 22 CFR Section 901.18(a)(5) that material flaws in the official personnel folder of a grievant which “could be prejudicial” is grievable, where, as here, a grievance is otherwise couched in terms of possible future harm such a complaint becomes anticipatory and outside our jurisdiction.  See Case No. 97-98 supra.  So, to the extent that [Grievant]’s grievance is pegged to his claim that the alleged “rampant social and ethnic discrimination” will somehow adversely impact upon him in every personnel decision that will be made concerning him, we decline to accept jurisdiction.  Those portions of his claim must be dismissed.  

Where his grievance appeal poses questions for which [Grievant] evidently wants answers, we would also explain that the FSGB does not provide advisory opinions.  As mentioned, our role is to direct remedial action necessary and appropriate to rectify improper and prejudicial actions harmful to a grievant.  As mentioned, we do not take jurisdiction over grievances that do not allege -- and do not seek to rectify -- individual injury. 

Where [Grievant]’s grievance relies upon 4412c (7) that he may be receiving lower pay or financial benefits than that to which he is entitled, we do not perceive a cognizable grievance.  A grievable action must be rooted in a plausible assertion that there has been a “denial” of an entitlement.  This portion of the grievance is dismissed as purely speculative.  By the same token, his attempt to grieve, under 3 FAM 4412. (2) all potential personnel actions do not meet the definition of a grievance because it does not embrace “any act, omission or condition.”  Anticipatory breaches of law or regulation are not grievable, except as provided for in FSA Section 1101 (a)(1) (e).


As to his asserted dissatisfaction with the working environment he himself faces as being hostile because of discriminatory personnel practices, we find [Grievant] has not made a cognizable grievance under the FAM.  He has made no allegation that this work environment has hobbled his ability to perform, impeded his ability to meet his work responsibilities, or that he himself has suffered a specific injury because of the alleged discriminatory environment in which he is compelled to work.

To a substantial degree [Grievant] has made wide-ranging arguments about the Department’s personnel system and seeks remedies to rectify those perceived deficiencies.  But, as mentioned, the grievance system under which we function does not extend to providing remedies of unlimited width and scope.  Section 101 of the FS Act sets out the objectives of that law.  At subsection (b)(4) Congress directed the establishment of “a fair and effective system for the resolution of individual grievances . . .” (Emphasis added).  Moreover Chapter 11 of that Act, in defining a grievance, makes clear that what was to be grievable were matters concerning “the member” of the Foreign Service.  We conclude here, as we have previously that grievances within our purview must be individualized to be grievable.  Referencing this finding to the “three questions” which [Grievant] posed we do not find the requisite individualized complaint as to invoke our jurisdiction.   

[Grievant]’s first broad question deals with the matter “race-based affirmative action” as unpermissible in governmental employment decisions.  As phrased we find it a complaint beyond our jurisdiction.  [Grievant]’s next question is whether use of race -based affirmative action for the purposes of advancing diversity does not violate the due process component of the Fifth Amendment.  His third broad topic suggests that it may well be at odds with the Fifth Amendment for the agency not to “narrowly” tailor its affirmative action program.  Here the complaint constitutes a constitutional challenge and thus is beyond our jurisdiction, as already held.


In an amendment to his grievance submitted December 12, 2000, [Grievant] says the programs and policies he assails force him to make unlawful decisions by discriminating against his subordinates.  This requirement violates his own rights, he claims.  In this regard it is not clear what relief he seeks, even though our regulations require the relief sought be identified.  It seems logical however that in content, he wants a change in policy.  But as already pointed out, we have no power to grant that particular relief.  This segment of the grievance must therefore be dismissed.


Similarly his amendment of January 17, 2001 is but a challenge to a program without identifying a specific harm to him and it, also, is dismissed.

[GRIEVANT] II

A.
GRIEVANCE AND BACKGROUND


On October 12, 2001 [Grievant] submitted an additional appeal that he says is closely related to No. 2001-026.  He urges that the two appeals be consolidated for case processing.  That request is granted.


In the newly filed grievance [Grievant] explains that he seeks to correct what the agency found to be a fatal defect in his earlier appeal, namely “a failure to allege specific discriminatory actions against [him] which were within the control of the Department, which resulted in specific harm . . . and which may be remedied . . .  by the Department.”  He asserts that he here gives “the Department two instances of specific discriminatory action ..” designed to correct that perceived defect.


Slightly synthesized, he phrases these two instances as follows:

1. Although I don’t know to a certainty, it is reasonably possible that, if I had been a minority, I would have been hired as an FSO in 1983 . . .  rather than in 1992.

2. Again, although I do not know to a certainty, it is a reasonable possibility that if I had been a racial/ethnic minority I would have started at a higher Foreign Service paygrade in 1992, and would as a result have higher pay, higher benefits, and a higher-graded position now.

As relief for these claimed wrongs [Grievant] wants the Department to 

determine whether it is reasonably possible that he may have been discriminated against.  Assuming the Department cannot make a showing that he has not been disadvantaged from discrimination, [Grievant] then requests that the Department take all action necessary to fully remedy the harm, including back pay, retroactive promotions or step increases, and any other appropriate relief.

B.
DISCUSSION AND FINDINGS


Considering first [Grievant]’s grievance concerning harm created by the delayed timing of his entry into the Foreign Service, we find that it must be dismissed as untimely.  Section 1104 of the FS Act places time limits on the filing of grievances.  Generally speaking a grievance is “forever barred” unless it is filed with the Department within a period of two years (formerly three years) after the occurrence giving rise to the grievance.  And where the grievance concerns prohibited discrimination that time period is reduced even further.  See Section 1104 (c)(2).  Because [Grievant] maintains that but for the discrimination he was subjected to, it is reasonably possible he would have been hired in 1983, we find his grievance is well out of time.  The occurrence giving rise to this grievance harks back to that year of 1983, well outside the time limits of the governing law.


For the same reason we find out-of-time [Grievant]’s complaint that when he was hired in 1992 he may well have been hired at a higher grade.  That hiring action is the occurrence giving rise to this particular grievance.  Under the time limits mentioned that claim of deprivation of certain benefits is forever barred and thus is dismissed as beyond our jurisdiction.

We point out that [Grievant] presents considerable argument on the matter of harm.  But rather than show actual harm has been incurred by him, grievant suggests that it may be incurred sometime in the future.  Speculative injury does not invoke our jurisdiction.  As we stated in FSGB Case No. 98-16 (October 29, 1998) a grievant must show a specific injury sustained as a consequence of the alleged employer agency action.

Finally, as to [Grievant] II, the relief he evidently seeks is not within our power.  We resolve disputes.  We do not direct agencies to conduct studies or investigations to determine whether [Grievant] may have a valid grievance.

DECISION AND ORDER


The grievance appeals of [Grievant] have not been shown to be within our jurisdiction.  The appeals are dismissed with prejudice.

� [Grievant] subsequently corrected this to be 1964.


� This relief is more in the nature of a discovery motion not a remedy awardable for a successful grievance.


� Same as footnote 2.


� This request is, of course, the fundamental question we will address and is not a remedy awardable for a successful grievance.


� As grievant, [Grievant] has the burden of proof, 22 CFR 905.1.  There is no basis upon which to so remand the complaint.


� [Grievant] expresses concern that the agency has “denied” his grievance and in doing so suggests that it has ruled against him on its merits when, in fact, the ruling is actually based only upon the question of jurisdiction.  From a procedural perspective, we believe that when there is a finding of no jurisdiction, as had the agency, the proper procedure is to dismiss an action, rather than denying it.  Dismissal connotes resolution of a matter without consideration of the merits.  That is the current posture of this proceeding.


� This, of course, is taken from Section 1101 of the Foreign Service Act (FSA).


� See also Cleveland Board of Education v. Laudermill, 470 U.S.522(1985).


� Moreover, because this discrimination is alleged to have occurred prior to October 28, 1991 when the Board was first empowered to act upon these complaints, dismissal is warranted for this reason also.
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