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OVERVIEW


Grievant, a career candidate FP-04 facilities maintenance specialist, appealed the Department of State’s denial of her grievance concerning statements in two Employee Evaluation Reports (EER) for her service abroad, contending that they were factors in her low-ranking and the decision to deny her tenure.   


Grievant said that a comment in the first EER critical of her interpersonal skills was unfair because she had never received counseling, although this was her first tour in the service, and thus was denied any opportunity to improve unsatisfactory performance.   Her second EER was prepared by the administrative officer of a branch post, where she was on temporary duty for several months, after the Ambassador threw out the EER written by grievant’s supervisor at the Embassy and given to her on her final day of duty at the post.   Of that EER grievant said she had not been counseled about the interpersonal deficiencies that were discussed in the “areas for improvement” section.   The Department held that both EERs were valid and that counseling had taken place.

Regarding the first EER, the Board upheld her claim that she did not receive adequate counseling.   Further the Board, noting that periodic performance review is a basic responsibility of supervisors and is of particular importance for career candidates, held that the failure of counseling together with other circumstances during the rating period formed a pattern that indicated that grievant was substantially prejudiced in her effort to achieve tenure.  Concerning the second EER, the Board held that grievant had been adequately counseled. 

The Board ordered the first EER expunged and directed that grievant be given an appropriate assignment of at least one year and thereafter again be reviewed for tenure.  
DECISION

I.
THE GRIEVANCE 


[Grievant], a career candidate FP-04 facilities maintenance specialist in the Department of State, appeals to this Board the Department’s denial of her grievance concerning statements in two Employee Evaluation Reports (EER) for her service in [country] in 1998 and 1999.  As relief, she asks that the grieved passages in the two reports be expunged from her file; that the low-ranking statement issued to her by the 2000 Foreign Service Selection Board S-1 be rescinded; that she be given a reconstituted Specialist Tenure Board review using a file from which the grieved passages have been removed, or, alternatively, that she be given a third Tenure Board review; and any other relief deemed just and proper. 

II.
BACKGROUND


[Grievant] joined the State Department in January, 1998, after a career of some 20 years of supervisory and management team experience in the private construction industry.  After training in Washington, she was assigned as the second facilities management specialist at the [post] embassy, where she arrived about July 10.   

About August 15, as a result of an ordered evacuation of employees from the embassy, she returned to Washington, where she joined the task force working on the [post] and Dar es Salaam embassy bombings.  She went to [post] from September 15 to October 21.  She then returned to Washington until December 4, when she was able to return to [post].  Her supervisors in [post] nominated her for a meritorious service award for her work there.  A memorandum of performance was provided to the Department covering this period of service.  


In June 1999, she was sent for three weeks to the [post] Consulate to serve as acting administrative officer and then returned there for temporary duty from mid-July to November, to oversee the renovation of the principal officer’s residence.  She then returned to [post].  She left the post January 20, 2000, for an onward assignment in [post].


Her first [post] EER covered the period from July 10, 1998, to April 15, 1999.  The rating officer was [name], FP-03 facilities manager, and the reviewer was [name], FS-01 general services officer.  The EER generally praised her performance and recommended her for tenure but also contained references in both rating and reviewing statements to tensions with her supervisors and included a statement in Section III. C. Areas for Improvement that she needed “to exhibit a more cooperative tone with her peers, colleagues and supervisors.”


As her tour ended [name] prepared an EER for the period from April 15, 1999 to January 20, 2000.   According to [Grievant], this EER was given to her on her last afternoon at post while she waiting to make her farewell call on the Ambassador.  She described it as so falsely prejudicial that the Ambassador, on being allowed to read it, ordered it revoked and directed that the [post] administrative officer, [name], prepare an EER for the period of her service in [post].   The Ambassador’s action was confirmed by a memorandum in the Record of Proceedings (ROP) from the [post] personnel officer to [Grievant] of February 24, 2000.   [Name] also said in a statement to the Department that the Ambassador called him to ask that he prepare an EER for [Grievant] for her [post] service.  

[Name] subsequently prepared an EER for the period June 14, 1999-November 1, 1999.  The EER recommended tenure “at the first opportunity” and praised her performance.  The only critical note was struck in a Section III. C. comment that she did not “suffer fools gladly” and that “in her relentless drive to get the job done right and on time she often antagonizes those from whom she may later need help.”  A review statement by [post] Principal Officer [name] said she performed “superbly” and supported [name]'s recommendation for tenure by stating that “her stellar performance on this project demonstrates that she has the potential to serve effectively at all levels across a normal Foreign Service career.” 


The personnel officer’s memorandum to [Grievant] also stated that [name] had prepared a revised EER for the period April 16-June 14, 1999. 


By a letter dated October 23, 2000, the Department informed [Grievant] that she had been low-ranked by the 2000 Selection Board.  The board, citing the Areas for Improvement comments in the April 1999 and the November 1999 [post] EERS as well as [name]'s April-June [post] EER, said that [Grievant] needed “to improve her interpersonal and communications skills that are still relatively weak.”


[Grievant] filed separate grievances with the Department on November 20, 2000, concerning the July 1998-April 1999 EER, and on December 26, 2000, concerning the June-November 1999 EER. 

In the former, [Grievant] objected to the statement in Section III.C. Areas for Improvement:  “[grievant] needs to exhibit a more cooperative tone with her peers, colleagues and supervisors.”   She said she had never been provided counseling and thus had been denied unfairly a period in which to improve performance and that [name] had refused to discuss the EER comment with her. 

In the [post] EER, [Grievant] took issue with a Section III.C. comment:  “I would welcome the opportunity to work with her again, but not everyone she worked with would.  In her relentless drive to get the job done right and on time, she often antagonizes those from whom she may later need help.  This may work fine on a construction site in the U.S. where after the job is finally finished, you walk away from it and the workers you had to brow beat into doing their jobs.  In the Foreign Service, however, you have to continue to live with these people.  You’re part of a family.”  

[Grievant] also filed a third grievance, challenging the April-June 1999 EER prepared by [name].


The Department consolidated the three grievances and issued its decision on May 8, 2001.  It ordered the April-June 1999 EER expunged, saying that it covered a period of less than two months, that it clearly stated that there had been no counseling session, and that the rating officer was away from post for five weeks of the rating period.  The Department denied the grievances concerning the April 1999 and [post] EERs.


By a letter dated July 17, 2001, the Department advised [Grievant] that the March 2001 Specialist Tenure Board did not recommend her for tenure and that, because this was the final review for tenure that she would receive, she would be separated from the service.  


On August 1, 2001, [Grievant], now acting through counsel, appealed the Department’s decision to this Board.   The Department responded October 4.   Counsel for grievant replied on November 20.  

The Board issued an Order February 8, 2002, asking the Department to identify the provenance of certain passages in the 2000 Selection Board low-ranking statement, whether any document containing these passages was in grievant’s file when it was reviewed for tenure, and asking the Department to verify that the expunged April-June 1999 EER had been removed from grievant’s file before it went to the March 2001 Tenure Board.   The Department replied on February 25 that the passages in question were from the April-June 1999 EER that subsequently had been expunged.
   The Department said the March 2001 Tenure board convened in mid-March and that [Grievant]’s file had not yet been reviewed by panel members when the Human Resources/Grievances staff (HR/G) asked that it be put aside until a memorandum was provided ordering that the April-June 1999 EER be expunged.  This was done on April 13, 2001, and [Grievant]’s file was then released for Tenure Board review.  The Department also advised in its February 25 memorandum that the 2000 Selection Board low-ranking statement was to be expunged and her scorecard changed to reflect that she was mid-ranked in 2000.

Grievant, through counsel, responded on March 11, 2002, that the Department failed to offer substantial proof of its assertions that the expunged EER was not available to the Tenure Board and that it also failed to answer the Board’s question as whether any other documents containing the passages were in grievant’s file when it was reviewed for tenure.   The Department replied on March 27, repeating its assurances that the expunged EER was not in [Grievant]’s file when it was reviewed by the board and that her OPF was the only record on her that was reviewed by the 2001 Tenure Board.  It concluded:  “The Tenure Board took an oath to uphold the Precepts and is presumed to do so absent evidence to the contrary.  There is no such evidence in this case.”

The ROP was closed on April 26, 2002.

III. 
POSITIONS OF THE PARTIES

The Grievant


[Post] EER—July1998-April 1999

In her original grievance, [Grievant] averred that the Section III. C. comment was unfair because she had never received counseling, although this was her first tour and her first EER in the service, and thus was denied any opportunity to improve unsatisfactory performance and to receive adequate guidance to remedy deficiencies.  She said she was handed the EER in a sealed envelope by [name] and informed it was her EER.  She said he had never discussed the EER with her, and, when she sought to talk about it, she said he replied that he did not wish to do so and that it was a dead subject.  


[Grievant] also contended that the EER did not comply with provisions for the preparation of reports on career candidates, which provide that the first EER for a career candidate should cover a period of one year.  Thus, she said, the rating period should have been July 10, 1998 to July 9, 1999 instead of the July 10, 1998-April 15, 1999 period actually covered by the EER.  The additional time would have allowed her superiors to provide counseling and thus would have allowed her time for improvement of her performance.


In her appeal to this Board, [Grievant] reiterated her claim that she “was never counseled on any issue remotely related to the criticism [in her EER] or any other alleged weakness.”  She took issue with a statement by [name] cited in the agency decision that a February 1999 meeting was convened by [name] to discuss differences over the Work Requirements Statement of her EER.  She said it was to discuss inappropriate language and behavior by [name] toward her and that the strain in her relations with [name] arose from his overt misogyny; she said he routinely referred to her as a “stupid (expletive) woman.”    She also disputed Reviewing Officer [name]’s statement that Embassy Administrative Counselor [name] also had attended a meeting that [name] considered to be a counseling session.  She said that she had asked [name] for assistance in May, after the end of the rating period for her EER, and that subsequently he and [name] had worked with her on issues arising after April 15, 1999.  She also pointed out that [name] left blank the part of Section IV, Rating Officer’s Compliance Statement, asking for the dates of discussions of performance and counseling.


[Post] EER June 14-November 1, 1999

  
In her original grievance [Grievant] said that, while she had excellent relations with [name] and daily discussed projects and post issues with him, she was never informed during any of their discussions that they were having formal counseling sessions.  She said she was surprised to receive a statement that reflected a perspective that had not been part of any of those discussions.  She contends that, since she was not counseled on the subject on which she was criticized in the EER, she was denied the opportunity to improve unsatisfactory performance and was not provided adequate guidance to remedy deficiencies.  She also notes that she had no opportunity to discuss the EER with [name], because she did not receive it until some two months after she left [country].  In her appeal, [Grievant] pointed out that [name], in a statement cited in the Department decision, acknowledged that “neither she nor I nor her supervisors in [post] ever expected that I’d be writing an EER on her performance . . . I was not her formal supervisor.”   Thus, she contends, [name] “could never have a supervisor to employee relationship, yet alone a consultation . . .  during the rating period . . .  because he never knew he was to be her supervisor until after 1/19/00.”   As to the content of the comment, [Grievant] disputed the validity of [name]’ comparison of practices in work sites in the United States and abroad and said its inaccuracy warranted deletion of the passage.  

The Department


[Post] EER -- July 1998-April 1999


The Department held that [Grievant] had been “appropriately counseled at post.  Both your rating and reviewing officers found you lacking in interpersonal skills and appropriately stated such in your EER. ”    To support its finding, the Department cited statements by [name] and [name].  


[Name] said counseling was held in [name]’s office on or about February 12, 1999, in conjunction with a discussion to work out a Work Requirements Statement (WRS).  He said she had disagreed with every proposal that he and others in the embassy chain had made.  He said “she was counseled about her communication skills and seemingly uncooperative attitude toward her supervisors.”   [Name] said no counseling had taken place during the period of [Grievant]’s evacuation from post.  He said that during the first month after her return “we did informally discuss what her duties would be.”  The WRS was signed on February 25, 1999.


[Name] said that he and [name] worked directly with [Grievant] and [name] to try to resolve the strain in their relations:

My comments in the 4/16/99 EEER for Ms. [Grievant] outline the problem as I see it.
  Ms. [Grievant] does excellent work and when left to herself, she really excels.  However, when it comes to taking instructions from Mr. [name], she seemed to be reluctant to perform duties as he directed.  I have found Mr. [name] to be a fair-minded person and flexible to alternate ideas from subordinates.  However, Ms. [Grievant], at times, appeared not to be receptive to the instructions.  In spite of this, I am not aware of any time when she disobeyed direct instructions.  Mr. [name] mentioned to me that on several occasions he had counseling sessions with Ms. [Grievant] over a variety of issues.  However, the issue of not following instructions or not keeping him informed of policy changes seemed to be Mr. [name]’s main concern.  

On at least three occasions, I met with Mr. [name] and Ms. [Grievant], one of these times with the Admin Counselor [[name]] present.  I consider these counseling sessions for both of the employees to resolve the issues between them.


Concerning [Grievant]’s complaint that the period covered by the EER was incorrect, the Department, noting that her [country] service was covered by the [post] EER, a gap memorandum and the [post] EER, said the dates and posts of assignment shown on the [post] and [post] evaluations seemed appropriate and there was no justification for changing them



In an October 4, 2001, reply to [Grievant]’s grievance appeal, the Department addressed her charge of misogyny on [name]’s part.  The Department said that the accusation was not included in her original grievance.  It cited a provision in the Foreign Service Act that grievances based on alleged discrimination must be filed within 180 days of the occurrences giving rise to the grievance or the date on which the grievance is no longer assigned to such post.  The deadline for filing in [Grievant]’s case would have been June 12, 2001.  Since she failed do so, the grievance based on discrimination is untimely filed.    


[Post] EER-- June 14 - November 1, 1999


The Department found that [Grievant] was counseled during this rating cycle although she did not view the sessions as “formal” counseling.  The Department also noted that [Grievant], in her rated officer comment, stated:  “I appreciate the administrative officer’s [[name]] constructive advice under areas of improvement.  I have respect for his judgment and his advice and have subsequently obtained enrollment in an FSI course in managing people.”   The Department said that she could have discussed with [name] the comment she grieves by telephone, email or regular mail but did not do so.


The Department relied in its decision on a lengthy statement by [name].  In it he said that [Grievant] had done an outstanding job in [post] and that he would have her working for him any time, a sentiment he felt he conveyed in the very positive comments in the EER.   He stood by his Areas for Improvement comment, saying. “She is an aggressive, strong-willed personality.  She gets things done, and gets them done right.  In the process, she annoys people.”  He said he had chosen carefully his comparison of the needs of a stateside construction site and an embassy setting.   He said that [Grievant] was correct in saying that she never was informed during their frequent discussions that he was having a formal counseling session with her.  He said that she had come to [post] originally for a project that was to last perhaps a month but would stay four months; no one expected he would write more than a memo to her supervisor after the project informing him of her performance.   As to [Grievant]’s expression of surprise that the EER he wrote reflected a perspective that had not been part of their discussions, [name] said that on the contrary their “discussions almost always had a component one could label ‘relations with the contractor and his crew.'  The words I used in the EER about brow beating employees were typical of the language I used in these discussions.”  He went on:

Ms. [Grievant] had a tough job.  The contractor renovating the Residence more or less knew what he was doing, but had a lot of barely literate and seemingly barely competent people working for him.  The job required close monitoring and things constantly had to be redone.  At my encouragement Ms. [Grievant] rode herd on them.  She had to.  I hate to think of what that house would look like had she not been there cracking the whip . . .  The challenge was to keep the contractor moving forward and in the right direction without alienating his proud all-male, [ethnic group] crew who rarely saw women with uncovered faces.   I encouraged Ms. [Grievant] on most occasions to be tough, not that she needed much, but there were times when I clearly told her she had gone too far.  I also clearly recall using the words ‘brow beating employees.”    She and I had similar concerns about my GSO crew . . . I told her she could use my GSO crew as much as she reasonably needed, keeping in mind their other duties, and that I would tell her if she stepped over the line or alienated them.  And I did tell her such, on several occasions.  In short, we hardly had a conversation about her work without also talking about her working relations with the crew.  The percentage of praise versus criticism in these conversation was probably about the same as found in the EER as a whole, mostly praise with some ‘you’ve stepped over the line here, stop brow beating the employees’ kind of talk. 


[Name] said he had drawn from contract files the four dates of counseling he listed in the Statement of Compliance section of the EER, recalling the dates from his recollection of events recorded in the file. But, he said, his conversations with [Grievant] occurred almost daily.  [Name] said he had volunteered to write an EER for [Grievant] because she had done an excellent job and because of their concern that her efforts would not be recognized by her supervisor in [post] because of the poor relationship they had.  However, he was told by the embassy personnel section to write a letter of performance only.
 In late January, he said he received a call from the Ambassador asking if he could write an EER for [Grievant] for her [post] service.  He said he sent her by email a copy of his portion of the EER but that he did not recall any discussion of it, although he said he and [Grievant] had exchanged a couple of emails in the last year.

Concerning [Grievant]’s statement that there was no supervisor/employee relationship with [name] while she was on TDY, the Department said that [name] was “in substance her supervisor” during the TDY and, as his statement said, “had several counseling sessions with her concerning her interpersonal relationships.  Further, she accepts all the positive statements in all the EERs and only has problems with the negative statements.”  

IV. DISCUSSION AND FINDINGS


Grievant’s claim concerning both of the EERs at issue is that she did not receive counseling and that the failure constituted harmful error that resulted in adverse actions by the agency, i.e., the 1999 low-ranking and the decision by the 2000 tenuring board that she not be granted tenure.  Moreover, she was prejudiced by this failure because she had no opportunity to improve any performance deficiencies perceived by her supervisors.

We consider first the claim regarding the April 1999 EER.   On the basis of careful consideration of the information contained in the ROP, we find that the claim that she did not receive adequate counseling is valid.  

Periodic performance review is a basic responsibility of supervisors and is of particular importance in the cases of career candidate officers, new to the Department.   We find in the April 1998 edition of “Instructions for Preparation” of EERs the directive that “Supervisors will review performance with employees, or counsel Career Candidates at least twice, at 4-month intervals, during a regular rating period.  For shorter assignments, performance will be reviewed at least once (preferably at midpoint) during the period of assignment and at intervals no longer than 4 months.”  (Emphasis added.) Similar statements may be found in the appropriate sections of the Foreign Affairs Manual and Foreign Affairs Handbook.

[Grievant] was not provided counseling by her rating officer during the rating period covered by the April 1999 EER.  This is evident from the EER itself, where [name] left blank the section asking for the dates of counseling.   In his statement to the Department, [name] only claimed that during the first two months after her return from the evacuation he had  "informally discuss[ed] what her duties would be.”   A generally informal discussion of upcoming duties is not equivalent to or a substitute for counseling about performance of the scope prescribed in agency regulations.  And, although the issue is mooted by the Ambassador’s expunction of [name]’s EER for the April 1999-January 2000 EER and the Department’s expunction of his substitute April-June EER, it is apparent that [name] provided no counseling during that ten-month period.  In its decision expunging the June EER, the Department noted that “the EER clearly states there was no counseling session.”   [Grievant]’s statement that [name] did not counsel her during the ten-month period has not been effectively rebutted.

Indeed, [name] did not even use the occasion of the completion of the first EER in her Foreign Service career to discuss her performance with her.  By her uncontradicted account, he handed her the completed EER in a sealed envelope and, when she sought to discuss it with him, refused, saying he did not want to talk about it and that it was a closed subject.   [Name] employed a similar tactic in providing her with the later-expunged January 2000 EER.  It was delivered to her by a secretary on her final afternoon in [post], while she was 

waiting to call on the Ambassador.  


The Department’s finding that counseling did take place for the period covered by the April 1999 EER is based on statements by [name] and [name] that counseling took place at a meeting with [Grievant] in February 1999 and by the statement of the EER review panel accepting [name]’s assurance that the February meeting constituted counseling.  


In reviewing the statements in the record concerning the February meeting, we find some variations in descriptions of the purpose of the meeting.  The review panel statement, which is the most contemporary to the event of those in the record, quoted [name] as saying that the session was called to “discuss the strains in their relationship,” referring to [name] and [Grievant].  [name], in his statement to the Department, said he met with [name] and [Grievant] on three occasions – the dates of the other meetings were not specified – and that he “considered these counseling sessions for both of the employees to resolve the issues between them.”  In his statement, [name] said the meeting” was to sit down with [grievant] and work out an acceptable WRS . . .. She was counseled about her communications skills, and seemingly uncooperative attitude toward her supervisors.”   For her part, [Grievant] claims that the meeting was held not to discuss her WRS but was at her request to [name] “to discuss inappropriate behavior/language by Mr. [name] towards Ms. [Grievant].”  


The common theme in these descriptions is that the purpose of the meeting was to deal with the troubled relationship between [Grievant] and [name].  However, it appears that the participants at the time of the meeting did not consider it be a counseling session.  If it had been considered one, why would [name] not have recorded it as such on the EER form?   We find that only after the review panel questioned the absence of counseling dates on the EER form, was the meeting transformed into an alleged counseling session.  

The review panel’s statement repeated [name]’s assurance that the February meeting was a counseling session, after noting that the “rating officer did judge the performance of the rated officer to be satisfactory or better, praised her work in many areas and firmly recommended her for tenure.”  In effect, the review panel said that, even had an error been made, it was harmless, given the positive tone of the EER.  In hindsight, given the adverse effects for the grievant to which this EER contributed, such a conclusion was unwarranted. 


As to the content of the disputed comment, there is no evidence in the record that shows that [Grievant] had difficulties in interpersonal relations at the post with anyone but [name].
  The most specific statement is an ambiguous one from [name], who said on this subject that, “in relating to customers and colleagues she does not come across as customer friendly.  However, to her credit, she is very responsive to requests for assistance but she does not communicate this commitment very well.”   We find from her other surviving EERs for her [post] tour and those for her TDYs in Washington/[post] and [post], that that she enjoyed close and warm relations with her supervisors and worked well with colleagues.  Thus, we find the Areas for Improvement comment to which she objects to be unsupportably broad in suggesting that she had problems in her relationships with “peers, colleagues and supervisors.”  

However, beyond the issue of the disputed statement, we are concerned more broadly with the quality of the supervision that [Grievant] received in [post].  That there was a difficult relationship between [Grievant] and her supervisor is clear in the record.  However, that circumstance did not relieve [name] of his responsibilities for the effective supervision of a career candidate, including meaningful counseling.  The record establishes that [name] did not provide any counseling throughout [Grievant]’s tour.   Paradoxically, the very qualities of high professional skill and effectiveness that are recorded in her evaluations may have clouded a realization that, despite her extensive professional background, [Grievant] had no experience in the Department and its culture and needed guidance in this area.  That [Grievant] had excellent relations with her supervisors in her lengthy TDY assignments, as attested by their comments in their evaluations and in [name]’ statement to the Department, dispels any notion that she was resistant to supervision or guidance.

The Board finds the lack of counseling to be particularly egregious in this case at hand.  The career candidacy period is specifically provided to give new officers the opportunity to adjust their work styles to the needs and peculiarities of the Service.  In this case, the grievant should have been given frequent mentoring sessions where the subject was how her talents and weaknesses should be brought to bear in performing her Foreign Service duties.  Indeed, a Subsequent rater criticized the grievant for not having adjusted her managerial style from the needs of the private to those of the Foreign Service sector.  That is what these counseling sessions should have been helping grievant to do, and no general discussion of projects at hand or even settling a quarrel will serve as a substitute.  Counseling means talking to the officer solely about his or her strengths and weaknesses, and providing a chance to improve as need be.

The Board finds this EER to also fail for want of the proper reviewer.  The Instructions for Preparation (DS-1829) of April 1998 is specific on the point that an EER should be reviewed by the office director or, as in this case, a counselor of embassy.  This review was prepared by the supervising general services officer, a subordinate position.  

We also have noted the decision of the Ambassador to order the expunction of the EER prepared by [name] for [Grievant]’s final period in [country].  In view of the fact that the Ambassador did not simply return the EER to the drafter for revision, we may reasonably infer that the EER as drafted was unfairly prejudicial and that the Ambassador considered it unlikely that the drafter could produce a fair version. 

We also note the chaotic nature of her tour, her first as a career candidate, in which the continuity of her service in [post] was interrupted by lengthy TDYs and shifts in assignments to fill in for absent officers.  Work requirements for the first period were not established until February 25, six weeks before the end of the rating period.  While some or all of these TDYs and assignment shifts arose from the exigencies of the service, their burden, in the form of disruption and discontinuities in work assignments and in building relationships, fell on [Grievant] at the very onset of her Foreign Service career. 

These circumstances, taken together, and including the significant failure of counseling, form a pattern that indicates that [Grievant] was substantially prejudiced in her effort to achieve tenure.  We believe that [Grievant] should be accorded an additional opportunity to be reviewed for tenure and will so direct in our Decision.   
Concerning the claim by [Grievant] in her appeal to the Board of misogynistic behavior by [name], we agree with the Department that this claim, not raised in her three grievances with the Department, is untimely.  See § 1104(c) of the Foreign Service Act of 1980, as amended.  It will not be considered.

We turn now to grievant’s complaint concerning the [post] EER that [name] did not have an “employee-supervisor” relationship with her and did not counsel her about the subject of his Section III.C comment in the EER.   


First, we must acknowledge the unusual situation in which [name] was asked to prepare an EER for [Grievant]’s [post] TDY after she had left the post.


Agency regulations provide, in 3 FAH-1 H-2813.1:

a. The designation of rating and reviewing officers must be made at the beginning of the rating period and the rated member advised.

b. The rating officer must be the rated member’s supervisor, except under unusual circumstances.  If the question of who shall rate the member arises, the appropriate executive director and/or officer in the Department or the principal officer at posts abroad shall decide.  If conditions require the preparation of a report by someone (other than the supervisor) designated by the appropriate executive director and/or officer or principal officer, the circumstances shall be explained on the report form and the rated member and/or rating officer relationship clearly described.

In the instant case the principal officer, namely the Ambassador, made the decision to expunge the [name] EER for the April 1999-January 2000 and to ask [name] to prepare one for the TDY period, June-November 1999 but not until after the end of the rating period.   This procedure was at variance with the regulation in that the designation of the rating officer occurred after the end of the rating period.  Further, the EER prepared by [name] did not contain the explanation of the circumstances required by the regulation.   However, given the circumstance that the Ambassador had no earlier opportunity to find the [name] EER unacceptable and that he acted in good faith to see that an EER was provided for at least a portion of the rating period, we believe that any procedural error in the application of the regulation was harmless.  We also note a memorandum of performance was prepared by [name] and reviewed by the principal officer and this memorandum came to be included in [Grievant]’s Official Personnel File (OPF).  The substance of the memorandum, and of the EER that [name] prepared on the Ambassador’s request, are very similar, with the exception of the III. C. areas for improvement statement, whose criticism was not included in the memorandum of performance.   

Regarding the issue of the nature of the [name]/[Grievant] relationship, it is clear from the record that [Grievant] reported to [name] in connection with her responsibilities during the June TDY, when she was acting administrative officer, and in the following 16-week period in which she oversaw the extensive makeover of the principal officer’s residence.  They had frequent discussions concerning her projects.  We find credible [name]’ statement that their discussions included the subject of her relations with the contractor and his crew and, to a lesser extent, with his FSN crew.   We also find that [Grievant] was aware that [name] would prepare a memorandum for her supervisor concerning her work in [post].  [Name] notes that they both felt concern that its content might not make it into the EER that [name] would prepare because of their poor relationship.  

Considering the above, we find that [Grievant] was counseled adequately by an officer acting in the capacity of her supervisor in [post].

IV. DECISION

We find that the circumstances stated above, including the significant failure of counseling, during her [post] tour were substantial and prejudicial factors in [Grievant]’s low-ranking and in the decision to deny her tenure in the service.  We find that in the interest of fairness [Grievant] should be accorded an additional opportunity to be reviewed for tenure.  Accordingly, we direct that the EER for the period July 7, 1998 – April 15, 1999 be expunged in its entirety from the official record, to be replaced by a standard gap memorandum.  In addition, we direct, under the authority provided in Foreign Service Act provisions 1107(b)(3),
 that [Grievant] be given an appropriate assignment of at least one year for which she will be evaluated and that she thereafter be granted an additional review for tenure. 

�  The Board raised the question concerning the provenance of the passages because they were attributed in the Selection Board low-ranking statement not to the April-June EER but to other EERS that are in the Record of Proceedings (ROP). 


� The embassy review panel that has the responsibility of reviewing EERs for compliance with requirements said of this omission:  “The Review Panel notes that the Rating Officer’s Compliance Statement fails to cite any dates during the rating period on which counseling sessions were held with the rated employee.  This is unfortunate given the alleged strain in personal relations between the rating and rated officers alluded to by the reviewing officer in his Reviewing Statement.  We note, on the other hand, that the rating officer did judge the performance of the rated officer to be satisfactory or better, praised her work in many areas and firmly recommends her for tenure.  The reviewing officers, meanwhile, has informed the Review Panel that he held a counseling session with both the rated and rating officers in February shortly after the end of the ordered departure to discuss strains in their relationship.  Since this is not mentioned in the body of the EER, we believe it merits inclusion here.”


� [Name]’s comment was:  “Relations between the rater and the employee are somewhat strained.  This may be due to a lack of clear communications on both of their parts.  In spite of this, both have remained professional and are working out the problems.  I agree that since [grievant] is new to the Foreign Service she is learning her way around, especially as it applies to interpersonal relationships.  However, this is not a criticism of her overall performance.  In fact, I am very impressed with [grievant]’s work.” 


� The ROP contains a two-page memorandum of performance dated January 5, containing a statement by Hess on [Grievant]’s performance and a two-paragraph review statement by Principal Officer [name].   


� 3 FAH-1 H-2253.2 states: “Supervisors of specialist candidates should counsel them at least twice during each annual rating cycle regarding their performance to date and their needs for growth, self-development, and/or improvement.”  


� The difficulties with [name] do not go unremarked in the EER; they are referred to in [name]’s statement in Part IIA and in [name]’s review statement in Part V.  [Grievant] in her own statement in the EER referred to her twenty years of experience in the private construction industry and noted that “it has been challenging to work for a supervisor with such a dramatically different management style than my own.”


 


�  The Foreign Service Act provides, at Sec. 1107 (b) (3) that:


(b) If the Board finds a grievance is meritorious, the Board shall have the authority to direct the Department - 


(3) to retain in the service a member whose separation would be in consequence of the matter by which the member is aggrieved;
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