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ORDER: INTERIM RELIEF

I.
THE GRIEVANCE



Since 1996, [Grievant], a senior Foreign Service (SFS) (FE-OC) officer with the United States Agency for International Development (USAID, agency), has been on detail to the [organization] as Vice president for [agency] activities.   [Grievant], whose time-in-class (TIC) expired on November 30, [year], alleges that the agency’s denial of [organization]’s administrative extension
 request on his behalf is the direct consequence of (a) the agency’s anti-union animus, (b) agency retaliation for his participation in Title VII EEO proceedings, and (c) national-origin discrimination by the agency.


For relief, [Grievant] requests:

1.  interim relief from separation during the pendency of his Board appeal;

2.  a recommendation to the Administrator of USAID that he be granted a limited career extension (LCE) under section 607(d)(2) of the Foreign Service Act for the period of time stated in his original request;
 and  

3. all other relief as deemed just and proper.


This Order addresses grievant’s request for interim relief only.

II.
BACKGROUND


In a letter dated January 22, [year], the agency informed [Grievant] that pursuant to an agreement between USAID and grievant, his TIC expiration date would be changed from November 30, [year] to November 30, [year].  In a subsequent letter dated September 24, [year], grievant was informed that the [year] Consolidated Selection Board had denied his request for a limited career extension (LCE), and that since his TIC was to expire on November 30, [year], he would be subject to involuntary retirement on that date.

On August 30, [year], [name], [organization]’s President, requested that the agency’s Administrator, [name], grant [Grievant] a career extension until July 31, 2001, when [Grievant]’s elected successor as [organization] Vice President for [agency] would fill that position.  [Name]’s request was based on section 607(d)(2) of the Foreign Service Act, which gives the Secretary of State and the USAID Administrator the authority to grant, at their discretion, a temporary extension of a career member’s TIC for up to one year, in “special circumstances.”   Such special circumstances are not defined.  

[Name]’s response of October 12, [year] informed [name] that the request was denied.  Thereafter, [Grievant] submitted an agency grievance on November 27, [year].  When the agency denied his grievance, [Grievant] appealed to this Board on January 18, [year].  On February 5, 2001, the agency opposed grievant’s interim relief request, and, between that date and February 20, 2001, the parties submitted their positions on this issue.  [Organization], which has an organizational interest in the outcome of this grievance, elected to make a separate submission on the grievant’s behalf.

III.
POSITIONS OF THE PARTIES ON INTERIM RELIEF


In view of the fact that grievant’s arguments are written largely in response to those of the agency, the agency’s position is presented first, followed by grievant’s replies.



The Agency

The agency contends that the Board has stated on numerous occasions that the underlying purposes of the prescriptive relief
 authority, which Congress granted to the Board, were based on two related considerations:

1. To avoid disruption of a Foreign Service career while a grievance is pending; and

2. To take into account the difficulty of repairing the damage to a career subsequent to a significant hiatus in service as a result of a separation followed by reinstatement.


According to the agency, in the 1992 case from which this quote is taken the Board determined that because the grievant was close to mandatory retirement it was unlikely that he would be given a regular assignment during the pendency of his grievance.  Consequently, since his separation during the pendency would not disrupt or damage his career, his request for interim relief was denied.


The agency also refers to FSGB 97-104 (February 24, [year]).  In that case, the Board cited an earlier case, which stated that:

We have considered that our grant of interim relief accords with the evident intent of Congress in extending this authority to avoid the significant and perhaps irreparable dislocations which interruption of a Foreign Service career may entail.


Based on these previous Board decisions, the agency argues that where there would be no irreparable damage to a Foreign Service employee’s career in the absence of interim relief, it should not be authorized.  In [Grievant]’s case, it points out that since he was scheduled to be involuntarily retired in November [year], and since he is not eligible for promotion, LCE or onward assignment even if he is ultimately granted a career extension, his career will not be irreparably harmed if he does not obtain interim relief.  


The agency further contends that the Board has previously held it is inappropriate to grant interim relief when such relief is essentially the same as the final relief sought by the grievant on the merits of the case.  In [Grievant]’s grievance appeal, the only substantive relief he seeks is the postponement of his retirement date from November [year] to September 2001.   Based on these circumstances the agency claims that:

If a foreign service officer who is denied a 607(d)(2) extension can file a grievance and obtain interim relief from the Board, because of the length of Board proceedings, the practical effect will be to give him his 607(d)(2) extension and thus to transgress or circumvent the exclusive discretionary authority of the Secretary or the Administrator . .  . . 

Thus, as a practical matter because of interim relief granted by the Agency and temporary interim relief granted by the Board, [[Grievant]] has already been granted a two month 607(d)(2) extension and the Board has yet to even rule on whether he is entitled to permanent interim relief.


In further support of this contention the agency cites FSGB 90-063 (September 27, 1990), in which the Board, denying interim relief, stated that:

To accede to grievant’s requests – prescriptive relief and a postponement of the ROP closing – would be to give him through an interim order much of the relief he seeks on the merits of his grievance.


In rejecting a request that its September 27th denial of interim relief be reconsidered, the Board stated that:

The normal rationale for prescriptive relief does not apply 

where . . . the grievant’s performance file will never again be seen by a selection board, the career is at an end and at issue is only the date of retirement.


To [Grievant]’s claim that if his career is not extended [organization] will be harmed by way of a manpower shortage, the agency responds that [organization] has already hired a retired AID Foreign Service officer to replace its previous labor relations specialist and has also filled its vacant secretarial position.  Moreover, it argues that “there is no precedent or basis to grant a Foreign Service officer interim relief because a private organization like [organization] has a manpower shortage.”


The agency contends that should the Board establish the precedent of granting interim relief for the denial of a section 607(d)(2) career extension, it would have the practical effect of usurping the USAID Administrator’s discretionary authority to deny these requests in the future.  The agency notes that the majority of these extensions are for periods of less than six months.  Therefore, the agency argues that if a Foreign Service Officer who is denied such an extension can file a grievance and obtain interim relief from the Board, the practical effect would be to grant the extension, thereby circumventing, and usurping, the Administrator’s exclusive discretionary authority.


Although the agency contends that the basis for the Board’s decision on interim relief should be unrelated to whether or not [Grievant]’s grievance has merit, it none-the-less argues the merits of the case at length.  


The Grievant


In his submissions on the subject of interim relief, [Grievant] makes the following argument:


Contending that the Interim Relief Order FSGB 97-104, of February 24, [year] represents the Board’s tour d’horizon of its practices, policies, and precedents with respect to this subject, [Grievant] notes the Board’s observation that it usually grants interim relief for career officers.  In that Order the Board: 

reaffirmed its three essential bases for its rare denials of interim relief for senior and other tenured officers: 

· frivolous on its face

· manifestly without merit

· filed solely to benefit from interim relief


In that same decision, the Board has stated that “these denials are far and away the exception, not the norm, and they happen generally because of exceptional, egregious circumstances.”  Grievant also adds that although the Board has questioned grievances when they have been filed solely to take advantage of the benefits of interim relief, this has only been in rare and abundantly clear situations.


With respect to the question of whether interim relief is unwarranted for senior officers at or near the end of their careers, grievant contends that “[t]he record shows that the Board rejected the agency’s argument and granted interim relief even though it perceived at the outset that “his claim will be difficult to prove and has not yet been documented.”


Again citing FSGB 97-104, [Grievant] states that “the Board recognizes that normally granting interim relief to tenured officers is also consistent with the Board’s responsibility to ensure the fullest measure of due process for members of the Foreign Service. (See section 101(b)(4) of the Act and section 901.1(d) of the Board’s regulations.”  He concludes that this Board statement applies to him.


Rejecting the parallel drawn by the agency between FSGB 91-084 (June 23, 1992) and his situation, [Grievant] contends that in that grievance: 

[a]ny remedy [the Board] might have devised, should the grievant have been successful on the merits, would have been sharply circumscribed by impending mandatory retirement for age.  Additionally, the agency identified a mistake in its original calculation of the grievant’s time-in-class date, and that fact mitigated against any benefit that success in the grievance might have realized.  Finally, the agency demonstrated successfully that it would have no meaningful place to assign the grievant if on interim relief because of the age of the retirement situation.  None of this applies to me.”


With respect to the parallel drawn by the agency between 

FSGB 90-063 and this request for interim relief, [Grievant] argues that the referenced case is not relevant.  Grievant argues that the grievant in that particular case was trying to use the Board’s interim relief authority solely to reach a service date, which would give him the benefit of a higher pay scale.  [Grievant] then argues that, unlike his own case, that grievant provided no evidence that the responsible agency official exercised his discretion in an arbitrary, capricious and/or discriminatory manner.  The agency, in FSGB 90-063, also showed that the other members of the grievant’s "cohort" were all separated on the same date, whereas [Grievant] was the only person whose request was denied among the nine SFS officers requesting career extensions when he did.  While the Board found it relevant to his interim relief request that that grievant was at the end of his career, [Grievant] contends that subsequent to that 1990 decision, 

. . . Board policy, practice, and precedent have evolved and stabilized at the considerations articulated in FSGB 97-104.  There, the Board expressly wrote that interim relief is not to be conditioned upon whether an officer like me is at or near the end of his career.


In response to the agency’s position that [organization] can hire someone on an interim basis until his replacement arrives, [Grievant] asserts that [organization]’s budget has never been required to contemplate employing a temporary Vice President for this position.  Furthermore, he states that the agency is obliged to provide someone on detail – paid by the agency – for this position.  He goes on to assert that:

If I am denied interim relief, there will be clear harm.  I shall not be able to meet my obligations in this time of transition to a new administration.  Employees will be denied the representation the Foreign Service Act of 1980, as amended, and the Framework Agreement have mandated.  The agency must not be allowed cavalierly to ride roughshod over employee interests.


On behalf of the grievant, [organization] notes that a Framework Agreement, based on an early 1990 decision of the Foreign Service Impasse Disputes Panel, compels USAID to provide [organization] with a salaried full-time Vice President.   [Organization] Contends that no provision in the Framework Agreement permits this position to go uncovered at USAID’s discretion.  [Organization] then argues that, if [Grievant] is denied interim relief, [organization] will not be able to fulfill its representative and negotiating responsibilities; and the agency will have violated the letter and spirit of the agreement.  


Further [organization] points out that, in the preamble of Chapter 10, section 1001 of the Foreign Service Act, “Congress declared the public policy interest in having a functioning, cooperative relationship between foreign affairs agencies and their exclusive representative for their employees.”
  [organization]  notes that Article IV, section 1 of the Framework Agreement, which implements this section of the Act, confirms the public-interest underpinnings of the formal relationship between the two parties.
  It is  

[organization]’s position that public policy, law, and formal agreement argue,

Convincingly, that [Grievant] should receive interim relief while his substantive case is pending before the Board.
IV.
DISCUSSION AND FINDINGS


Grievant relies in large part upon FSGB 97-104 (February 24, [year]) to support his arguments.  This Interim Relief Order states that:


The Board’s authority to grant interim relief flows from section 1106 (8) of the Act which authorizes the Board to grant such relief in cases of involuntary separation when, and if, “the Board determines . . . such actions should be suspended . . .  .”  Given that broad discretionary authority, the Board has adopted the policy of making an independent decision based on the particular circumstances involved in each case (FSGB 95-4, Order dated March 1, 1995).


In practice, the Board has usually granted a request from a career member of the Service for a stay of separation pending Board resolution of the appeal.  We have seldom, if ever, considered the career officer’s personal rank or his/her career stage to be the predominant factors.  In the Board’s view, such a grant of interim relief accords with the evident intent of Congress in conferring this authority to avoid the significant and perhaps irreparable dislocations which interruptions of a Foreign Service career may entail.  Such action is also consistent with the Board’s responsibility to insure the fullest measure of due process for members of the Service. . . .


The Board has denied interim relief to career members only in special circumstances, e.g., where it is apparent to the Board that a grievant delayed filing until shortly before the separation date solely to take advantage of the interim relief authority (FSGB 97-01, FSGB 92-83) . . . .

In FSGB 97-104 the grievant requested that his TIC be extended to permit three subsequent years of regularly scheduled selection board reviews. The Board found in favor of the grievant’s request for interim relief in part because, “should grievant prevail on the merits and be promoted or granted a TIC extension, if denied interim relief he will be left without assignments or performance appraisals – consequences which could be harmful to his career.”  

In other words, unlike [Grievant], if this grievant were to prevail on the merits of his case, his Foreign Service career might continue, based on either a promotion or on a time-in-class extension of one year or more.  The grievant, in that case, if he were promoted, might then remain in the Service for many more years.  The only substantive relief being sought by [Grievant] is the granting of an eight-month career extension in his present position beyond the expiration of his November [year] separation date, plus an additional two months to permit him to take the agency’s career transition program for retiring Foreign Service officers.


Quoting a Board Order from 1992,
 FSGB 97-104 states that in establishing the Board’s authority to grant interim relief, Congress’s intent was to avoid significant and, perhaps, irreparable dislocations which the interruption of a Foreign Service career might entail.  This Congressional intent with respect to the purpose of granting interim relief is also noted in 

FSGB 89-026 and FSGB 91-084.  


In contrast to this basis for granting interim relief, we conclude that even if [Grievant]’s grievance is ultimately found to be meritorious, in the absence of further interim relief his career will have been shortened at most by a few months.  However, it will not have been either interrupted or irreparably dislocated.  Furthermore, his inability to complete his detail as an [organization] Vice President is no different from the predicament experienced by many other officers whose involuntary separations prevent them from completing assignments to which they also feel a great sense of dedication and commitment.

FSGB 97-104 states that “[w]e come to a judgment as to whether a grievance has been filed principally to allow a grievant to stretch out his/her employment a while longer.”  With this quote in mind we note that the Board has denied interim relief to career members where it was apparent that the grievant delayed filing until shortly before the separation date solely to take advantage of the interim relief authority (FSGB 92-83 and FSGB 97-91).  In the present case [Grievant] was informed in January [year] of the fact that his TIC would expire on November 30, [year].  In spite of this fact, [organization] waited until August 30, [year] to request a career extension, which was formally denied by the agency on October 12, [year].  However, on the grounds that [organization] was continuing to negotiate his career extension with the agency, [Grievant] did not submit his grievance concerning this denial until November 27; three days before he was to be separated from the Service.  [Grievant]'s failure to exercise due diligence, in seeking interim relief in a timely manner, impels us to conclude, in the circumstances at hand, that his request should be denied.

While we do not claim to know grievant’s reasoning, we may infer that by submitting his grievance at that late date he could obtain, for the reasons noted below, the substantive relief he seeks were we to now grant his request for interim relief.


In his appeal of January 18, [year], [Grievant] requested that he not be required to initiate discovery until he had an opportunity to review the agency’s submission on interim relief, since its submission might raise factual issues that he needs to pursue through the discovery process.  He also states that “[s]hould the results of discovery indicate the need, I reserve my right under 22 CFR 906.2 (a) to a hearing.”  While [Grievant]’s requests are clearly in accordance with the Board’s procedures and regulations, we find there is a reasonable probability that the discovery process, followed by allowable submissions by the parties, would necessarily extend the appeal process, and the issuance of the Board’s decision on the merits of the career extension date being requested as relief.  Thus, the granting of interim relief might enable [Grievant] to stretch out this period to coincide with the career extension that is the sole substantive relief he seeks in his grievance.


As previously quoted and discussed, although FSGB 97-104 states that the Board has seldom, if ever, considered a career officer’s career stage to be one of the “predominant factors” in determining whether or not to grant interim relief, it goes on to state that the intent of Congress, in conferring to the Board the authority to grant this relief, accords with Congress’s desire to avoid career dislocations, which Foreign Service career interruption might cause.


FSGB 90-063 (September 27, 1990) states, with respect to the potential disruption of a grievant’s career, that:

The normal rationale simply does not apply in a case in which a grievant’s performance file will never be before a selection board again, a career is admittedly at an end, and the only issue is the date of [the grievant’s] retirement.  [Grievant] is not seeking avoidance of career disruption which normally warrants prescriptive relief.


It is not [Grievant]’s career stage, per se, that plays any part in our decision, but rather the fact that the denial of such relief in this case will not cause a career disruption or dislocation.


With respect to the arguments put forth by [organization], if the Board were to grant interim relief because of the contents of the USAID/[organization] Framework Agreement, we would be misapplying the authority granted to us by Congress.  Any problems concerning the implementation of this agreement are a matter for resolution between the two signatory organizations, and are not relevant to the question of whether [Grievant] qualifies for interim relief during the pendency of his grievance.  


With respect to the Agency’s contention that the Board’s granting of interim relief, in grievances concerning section 607(d)(2) career extensions, would usurp the Secretary of State’s or the USAID Administrator’s discretionary authority, we find that nothing in law or regulation prohibits the Board from granting interim relief in these or similar circumstances.

V.
ORDER


Grievant’s request for interim relief is denied.

� Also referred to as a career extension.


� In his agency level request of November 27, [year], grievant requested an extension through September 30, 2001, “to permit my service through my current term as [organization] USAID Vice President and my participation in the August-September Career Transition Program.” 


� “Prescriptive relief” was the term used previously for what is now referred to as "interim relief."


� Originally cited in FSGB 89-026, and restated in FSGB 91-084 (June 23, 1992) page 4.


� FSGB 92-2 (February 12, 1992)


� Agency submission of 2/5/01, page 16.


� Agency submission of 2/5/01, page 10.


� Grievant’s submission of 2/20/01, page 3.


� Grievant’s submission of 2/20/[year], page 2, quoting from FSGB 97-104.


� Grievant’s submission of 2/20/[year], page 4.


� Grievant’s submission of 2/20/[year], page 5.


� Grievant’s submission of 2/20/[year], page 5.


� [organization] submission of 2/20/[year], pages 1-2.  Section 1001 of the Act states, in part, that [L]abor organizations and collective bargaining in the Service are in the public interest and are consistent with the requirements of an effective and efficient government.”


� This section of the Framework Agreement is not included in the ROP.


� FSGB 92-2
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