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OVERVIEW


The grievant, a Diplomatic Security Officer, was given a letter of reprimand by the Department of State for failing to ensure that a weapon was not loaded prior to packing it for shipment.  A reconstituted selection board reviewed his file to which the letter of reprimand had been added and decided that he was not qualified for promotion.  The Department then withdrew grievant's name from the list of persons recommended for promotion.


Grievant relies on 3 FAM 4374, which requires "similar penalties for like offenses with mitigating or aggravating circumstances taken into consideration."  He claims that in four instances the Department did not respect this requirement and that, at most, an admonishment is appropriate.  


The Board found that in two of the four instances cited by grievant, the Department had not complied with 3 FAM 4374.  First, it did not discipline the officer who had received the weapon from another and then passed it to the grievant.  Second, the Department admitted that in 1997, it gave an officer who shipped a loaded weapon an admonishment and not a letter of reprimand.  


Accordingly, the Board directed the Department to withdraw the letter of reprimand and to issue grievant an admonishment and to comply with 3 FAM 2328 concerning withdrawal of an employee's name from a promotion list.

DECISION 

I. THE GRIEVANCE

The grievant, [Grievant], is an FP-04 Special Agent (SA) with the Bureau of Diplomatic Security (DS).  He appeals the decision of the Department of State to issue him a letter of reprimand based upon a violation of firearms regulations.  While he admits his error, he maintains that at most only an admonishment is warranted.   We agree.
Prior to the time the letter of reprimand was placed in his Official Performance File (OPF), the 2001 Selection Board recommended [grievant] for promotion.  Since [grievant] did not request interim relief, the Department reconvened the Selection Board to review his OPF, which now included the letter of reprimand.  The reconvened Board decided to withdraw the previous recommendation for promotion, and [grievant]'s name was permanently removed from the 2001 promotion list.
  As relief for his appeal, [grievant] seeks the cancellation of the letter of reprimand, the reinstatement of his promotion to FP 03, step 2, and the payment of back pay with interest.

The Department issued the letter of reprimand
 as the result of an incident that occurred on August 29, 2000, when [grievant] was in the Mobile Security Division.  In connection with a training trip to [post] and [post], [grievant] was assigned to pack the weapons (Special Protective Equipment, or "SPE") of each member of the team.  SA [name] gave his SPE to SA [name], who gave it to [grievant].  Contrary to DS procedures, [grievant] packed the SPE without checking it to
 ensure that it was unloaded.  [name] failed to check the weapon prior to passing it to [name], and for this omission he received a one-day suspension from the agency.  He has appealed this action.  

II. POSITION OF THE PARTIES

The Grievant

As noted, [grievant] does not dispute his error in not checking to ensure that [name]'s SPE was unloaded prior to packing it for shipment.  His essential argument is that the decision to issue him a letter of reprimand violates 3 FAM 4374, which requires "similar penalties for like offenses with mitigating or aggravating circumstances taken into consideration."  By penalizing him with a letter of reprimand, [grievant] argues that the Department violated this regulation in four instances:

First, he notes that [name] was not disciplined, although he was in possession of [name]'s SPE for about two hours,
 and failed to check the weapon to ensure that it was unloaded prior to giving it to [grievant] for packing.  

Second, the person (SA [name] or SA [name]) who repacked the pouch for the return trip from [post] to the DS Training Center should have checked [name]'s SPE, but presumably did not, and was not punished.

Third, in incidents not related to this, three persons who accidentally discharged their weapons received only admonishments.

Fourth, in 1997, a person who shipped a loaded weapon received only an admonishment.

The Department


The Department responds to [grievant]'s four claims of unequal treatment as follows:


First, concerning the fact that [name] was not disciplined for passing [name]'s loaded weapon to [grievant] without checking it, the Department states that "[name] was the conduit to [grievant] and handed the 'fanny pack' containing the unsafe weapon to [grievant]."


Second, concerning the shipment of the weapon from [post] back to Washington, the Department states that the SPE was not removed from the pouch and there was no requirement that it be reinspected by [name].


Third, concerning those incidents involving the accidental discharges of weapons, the Department states that "the deciding official concluded that the particular circumstances of each case, the personal injuries sustained by two of the agents, as well as the professional embarrassment associated with the discharges were sufficient to reinforce to the agents the importance of safe and proper handling of firearms."  Admonishments were therefore deemed appropriate.

Fourth, concerning the 1997 case of an officer who shipped a loaded
 weapon, the Department states: "That decision, issued by a different deciding official, was based on his/her review of the case.  In that case the deciding official's judgment was that the circumstances of the case warranted an admonishment."
  Further, the "agent's weapon was turned in for shipment with the magazine separate from the pistol.  The packing was finalized two or three days after custody of the weapon was transferred to others.  When the shipment was received at the destination, the weapon was found in a ready condition, loaded magazine inserted.  The deciding official concluded, after considering the circumstances presented in that case, that it was reasonable to assume that for reasons unknown, another party may have inserted the magazine into the weapon during the packing process."

III. DISCUSSION AND FINDINGS

The Department has sustained its burden of proof as to the misconduct giving rise to the sanction, as [grievant] admits that he failed to ensure the safe condition of [name]'s SPE prior to packing it.  So, the only issue before the Board now is whether the agency complied with the requirement of 3 FAM 4374, which requires "similar penalties for like offenses with mitigating or aggravating circumstances taken into consideration."
  If not, mitigation may be in order.  [Grievant] makes four claims of unequal treatment with respect to the discipline imposed, which we shall examine in turn.

First, he challenges why [name], who gave him [name]'s SPE, was
 not disciplined.  The Department replies that [name] was merely a "conduit" for the transfer of the weapon to [grievant], and presumably for that reason was not required to check it.  However, [grievant] has stated, and the Department has not denied, that [name] had the weapon in his possession for about two hours.  The question thus presented is whether Department policy, regulations, or guidance mandate that [name] should have checked [name]'s SPE prior to passing it to [grievant].  [Name] was in a situation similar to that of the grievant.
In response to the Board's Order of July 12, 2002 to provide "all Department policy, guidance and/or written instructions concerning the transfer of firearms from one person to another," the Department
 provided the following documents from which pertinent language is quoted:
· Firearms Safety, DS Firearms Training Unit, BA03, January 2001:  

"GENERAL SAFETY . . . (10) Always unload any weapon and ensure that it is safe and empty before handing it to another person."

· Form (undated) "FIREARMS SAFETY RULES":

"I.  ALL FIREARMS ARE LOADED."

"RANGE SAFETY RULES . . . 7. Always unload any weapon and ensure that it is safe and empty before handing it to another person."

· SAFETY BRIEFING, FA IG 1.1/FF003, RSLB-62:
"F. General Safety . . . 3. Handling a firearm to another person:  a. Ensure it is unloaded. . . . 4. A firearm is always 'presumed' to be loaded.  Never take anyone's word that 'it is not loaded.'  . . .  10. Before placing a firearm out of your immediate control, be sure that it is unloaded and without cartridges nearby.

"G. Treat every firearm as if it were loaded."


In sum, the Department, in these documents
, has established a categorical requirement that a person passing a weapon to another must ensure that it is unloaded. The Department presumably found it unnecessary to apply this rule in its response to [grievant]'s claim that an agent in [post] failed to inspect the weapon prior to shipping it back to Washington without penalty.  In its response, the Department stated that since the weapon was not handled in [post], but remained in the pouch, no inspection was required.  In other words, inspection is only required of weapons that have been handled. 
Applying the Department's firearms rules to [grievant]'s claim that [name] had an obligation to inspect [name]'s weapon prior to passing it to him, we find as follows.  [name] had the weapon for about two hours.  This is not a quick "hand-off" as the Department implies by labeling him a "conduit" in the transaction. Both were required to ensure that the weapon was not loaded as it was being passed along for packaging.  Both failed to comply with the Department's firearms rules.  The Board concludes that the Department's decision not to discipline [name] has not been shown consistent with its decision to discipline [grievant]. 

Second is [grievant]'s claim that the agent who shipped the weapon from [post] was not disciplined.  [Grievant] says he "believe[s] the equipment was removed from the pouch."
  He faults the Department for not having questioned [name] or [name] about what items were removed from the pouch.
  But in claiming unequal treatment to challenge a penalty, [grievant] must show that the agent who shipped the weapon from [post] handled it, so that a "like offense" occurred.
   Since he failed to do so, the Department's assertion that the weapon was not removed from the pouch goes unchallenged, and is accepted.  [Grievant]'s second claim of unequal treatment therefore fails.

Third is [grievant]'s claim that he was treated differently from the three agents who accidentally discharged their weapons.  This is not a “like” offense.  The Board has not been given the facts surrounding those incidents, and is unable to find a sufficient similarity between the accidental discharge of a weapon and the misconduct to which [grievant] admits.  Not brought into play, therefore, is the consistency requirement of 3 FAM 4374.

Fourth is the 1997 case where an officer who shipped a loaded SPE received only an admonishment.  The Department distinguishes that case by saying that the "agent's weapon was turned in for shipment with the magazine separate from the pistol . . . [and that] another party may have inserted the magazine into the weapon."
  

The Department's explanation is not persuasive.  Since the officer received an admonishment for shipping a loaded weapon, the Department must have concluded that he failed to do what was required to ensure that the weapon was shipped unloaded.  Otherwise, no discipline would have been warranted.  

The Department also argues that the 1997 decision "issued by a different deciding official, was based on his/her review of the case.  In that case the deciding official's judgment was that the circumstances of the case warranted an admonishment."

The requirement of 3 FAM 4374, "similar penalties for like offenses with mitigating or aggravating circumstances taken into consideration," is a requirement for systemic consistency.  The discipline system does not change simply because the decision is "issued by a different deciding official."  If different sanctions are imposed for like offenses, it must be on the basis of "mitigating or aggravating circumstances."  Because the Department has not offered any convincing explanation, the Board finds that the Department's 1997 decision to issue an admonishment for shipping a loaded weapon is not consistent with its decision to discipline [grievant] with a letter of reprimand.

[Grievant] has claimed four examples of disparate treatment in violation of 3 FAM 4374, which requires "similar penalties for like offenses with mitigating or aggravating circumstances taken into consideration."  Of these, the first and fourth are sustained.  

In our decision in Case No, 99-044, we held that it was improper for the Department to discipline one employee while taking no action against similarly situated employees.  In the case before us, the Department decided that [name]'s not checking [name]'s SPE before giving it to [grievant] did not warrant any discipline.  However, this is contrary to the Department's rules requiring DS agents to ensure that a weapon is not loaded prior to passing it to another person.   The Department's treatment of [grievant] is inconsistent with its treatment of [name].  

Arguably, [grievant]'s responsibility to check the weapons that he was assigned to pack was greater than [name]'s responsibility to check [name]'s SPE.  But, if [name] did not deserve any discipline, the Board must conclude that giving [grievant] a letter of reprimand was excessive and unreasonable.  

The Board concludes that the maximum reasonable penalty in this case is an admonishment.
  Corrective of this degree is “no more severe than sound judgment indicates is required to correct the situation and maintain discipline.” [See 3 FAM 4374(i)  This decision does not, of course, preclude the Department from establishing, with appropriate notice, a more severe schedule of sanctions concerning the handling of weapons.  Such a new schedule must, however, respect the principle of 3 FAM 4374.

IV. Decision

1. The appeal is sustained.

2. The Department shall withdraw the letter of reprimand and destroy all copies.

3. The Department may issue an admonishment to the grievant.

4. If grievant was ranked sufficiently high by the regular selection board so as to be reached for promotion, the Department shall give due effect to that recommendation in accordance with 3 FAM 2328.

5. If grievant was not ranked sufficiently high by the regular selection board so as to be reached for promotion, the Department shall correct its records to show that he was recommended for promotion.

6. If the Department promotes grievant pursuant to the recommendation of the regular selection board, it shall provide [grievant] back pay and interest on the salary differential he would have received if the promotion had not been cancelled.

7. Within 30 days of its receipt of this Decision, the Department will advise the Board that it has complied with this decision.  Grievant may, within 15 days of his receipt of the Department's compliance statement, file a response to that statement. 

� The Board notes that the Department's decision to reconvene the Selection Board prior to the resolution of this appeal is in violation of 3 FAM 2328(2).  While the grievant did not request interim relief, until this Board resolved his appeal, the propriety of the reprimand was unresolved.  Sub-paragraph (b) of this regulation provides for a reconvened selection board only after the appeal of the reprimand has been resolved.


� Grievant's request that he be promoted assumes that he was recommended and reached for promotion.  The ROP does not conclusively establish that he was reached for promotion.


� The initial proposal for discipline was a 3-day suspension, which the Deciding Official mitigated to a letter of reprimand.


� [grievant]'s Appeal to the Board, October 31, 2001.


� HR/G Lishman Memorandum to AFSA Papp of March 29, 2002.


� HR/G Lishman Memorandum to AFSA Papp of November 28, 2001.


� HR/G Lishman Memorandum to AFSA Papp of November 28, 2001.


� HR/G Lishman Memorandum to AFSA Papp of December 11, 2001.


� In [grievant]'s August 13, 2002 Memorandum to the Board, he states that "he was never given any instructions with regarding [sic] to packing SPE for his assignment with the Mobile Security Division.," suggesting that he was not responsible for failing to check [name]'s SPE before packing it.  However, DS policy and instructions (see below) make clear the requirement that before passing a firearm to another, an agent must ensure that it is unloaded.  [Grievant] violated this rule by packing a loaded weapon that could be received by another person.


� HR/G Lishman Memorandum of July 25, 2002.


� The document, Firearms Safety, DS Firearms Training Unit, BA03, is dated January 2001, which postdates the August 2000 incident that gave rise to instant grievance.  However, the requirement that a person passing a firearm to another must ensure that it is not loaded is well established by the documents that predate the August 2000 incident.  


� [grievant]'s Memorandum to the Board of May 1, 2002.


� Ibid.


� With the assistance of counsel, [grievant] has shown himself adept at using discovery to obtain information.


� HR/G Lishman Memorandum to AFSA Papp of December 11, 2001.


� HR/G Lishman Memorandum to AFSA Papp of November28, 2001.  The HR/G Lishman Memorandum to AFSA Papp of March 29, 2002 includes an M/DGHR Campbell Memorandum to HR/G Lishman of March 26, 2002 that addresses the different sanctions in the 1997 case and the case before the Board.  The latter Memorandum speaks of the 1997 case as involving an accidental shooting, which is contrary to the Department's other statements that the 1997 case involved discipline for shipping a loaded weapon. 


� Cf. Russo v. United States Postal Service, 284 F.3d 1304 (Fed. Cir. 2002).
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