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OVERVIEW


Grievant submitted an appeal of a Department of State decision declining to extend his time-in-class (TIC) for an additional five months, to reflect omission of a gap memo in his personnel folder.  The extension of his TIC, grievant argued, would entitle him to be considered for promotion to FE-OC by a reconstituted Selection Board for the year 2001.

 
Sua sponte, the Board raised the question of timeliness where the relief sought was for an agency omission occurring ten years earlier - well beyond the time limit established for filing grievances under Section 1104 of the Foreign Service Act of 1980.  


The Board determined that, using "reasonable diligence," the grievant should have unearthed the lack of a gap memorandum in a timely manner.  While the staff that managed the Selection Board process had an obligation to ensure that grievant's file contained the required gap sheet, the grievant was also required to employ "reasonable diligence" to be attentive to his performance file.  Since the grievant failed to do so within the statutory period, the Board dismissed the appeal for lack of timeliness.    

DECISION

I. The Grievance

On September 24, 2001, [Grievant] filed a grievance with the Department of State alleging that it had erred by not including a "gap sheet" in his performance folder to cover a five-month-period, September 7, 1989 - February 6, 1990, for which there was no evaluation report.  Having retired on October 25, 2001 as an FO-1 officer, the grievant, formerly with USIA, argues in his December 7, 2001 appeal to the Board, that his time-in-class (TIC) should have been extended for the five-month period for which there was no gap sheet and consequently that he is entitled to be considered for promotion to FE-OC by a reconstituted selection board for 2001.

II. Timeliness of the Grievance

In its December 17, 2001 acknowledgement letter to the grievant, the Board, sua sponte, raised the question as to whether it had jurisdiction to consider this case.  The specific issue addressed reflected the fact that the problem for which the grievant sought relief occurred in 1990, well beyond the three-year time limit for the filing of grievances established by Section 1104 of the Foreign Service Act of 1980.
  

While expressing concern about the timeliness of the September 24, 2001 grievance submission, the Department on October 5, 2001 considered and denied the grievance on its merits.  In its December 28, 2001 memorandum to the Board, the Department stated that "it had no reason to dispute Mr. [Grievant]'s claim that he was unaware of the alleged procedural error of a missing gap sheet covering the period 9/89 to 2/90 until reviewing his performance file in the Spring of this year."

The grievant, in his December 24, 2001 memorandum to the Board, explained that he only had reason to review his performance file after receiving a July 7, 2000 letter from Human Resources that his TIC would expire on December 8, 2000.  This was at variance with an August 18, 1999 letter from Human Resources that his TIC would expire on December 31, 2000.  This discrepancy, the grievant explains, led him to "question the administrative procedures associated with the calculation of my TIC."

Section 1104 (a) of the Foreign Service Act provides:

There shall be excluded from the computation of any such period any time during which, as determined by the Foreign Service Grievance Board, the grievant was unaware of the grounds for the grievance and could not have discovered such grounds through reasonable diligence.

In determining whether the grievant should have discovered the grounds for his grievance through the exercise of "reasonable diligence," and filed within the requisite three-year window, the Board notes the following.

The five-month period in question followed a three-year tour with State, and the grievant was concerned about his competitiveness for promotion by a USIA selection board.  "Reasonable diligence" would suggest that the grievant should have reviewed his performance file to determine how that five-month period was treated.  To this the grievant replies that he was entitled to rely on the Human Resources staff to ensure that the gap was properly documented.

"Reasonable diligence" does not entitle an employee to be a passive participant in managing his or her career.  This is especially true in this case where the grievant was a very experienced officer who was competing for promotion into the senior service so as to be able to continue his Foreign Service career.  Undoubtedly, the staff which managed the Selection Board process had an obligation to ensure that grievant's file contained a gap sheet for the unevaluated five-month period.  But that responsibility did not nullify grievant's responsibility to be attentive to his performance file.  He had three years in which to do this and failed to do so.  The equitable tolling provisions of Section 1104(a) --the requirement for reasonable diligence-- may not be read to allow the grievant to find a cause for complaint 10 years after the alleged injury on the eve of his involuntary retirement.  "Reasonable diligence" is not a license for passivity.  Given the facts of this case, the Board finds that the grievance is time-barred.

III. Decision

The appeal is dismissed for untimely filing.

� Section 1104 was amended to provide for a two-year limitations period for grievances based on matters occurring after May 30, 2000.  For matters occurring prior to that date, as in the instant case, a three-year limitations period is applicable.
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