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[Grievant] (2002-001)

Overview

Grievant, a retired State Department Foreign Service Officer claimed that the agency had miscalculated his annuity.  For five years, grievant had been assigned to the [POST] International Staff in [country].  The parties agreed that under § 503(b) of the Foreign Service Act, grievant was entitled to be paid the greater of his salary as a Foreign Service Officer (FE-MC) or the salary of his [POST] position.  Any difference in grievant's favor, which occurred in four of the five years, was calculated annually as a retroactive salary payment. The parties disputed whether those retroactive salary payments were part of "basic pay" for purposes of calculating grievant's annuity.

The Board held that such payments were part of "basic salary" on the authority of 3 FAM 671.2(d), which states: "'Basic salary' . . . includes the salary . . . incident to assignment under section 503 of the Act."  The Board rejected the agency's reliance on a State Department telegram (87 State 315863, paragraph 7), which states that these retroactive salary payments are not part of "basic pay" for purposes of calculating an annuity.  Since there is no authority for this assertion that overrides the clear language of 3 FAM 671.2(d), the FAM controls.  The Board directed the agency to recalculate grievant's annuity to include the retroactive salary payments as part of his "basic salary."

DECISION
I. GRIEVANCE

[Grievant], who retired from the Foreign Service at the rank of FE-MC on July 31, 1998, filed a grievance with the Department of State on July 25, 2001, claiming that the agency had erred in calculating his annuity.
  He claims that his annuity should have been based on a comparison of the salary of his position while assigned to the [POST] International Staff (IS) and his personal Foreign Service salary, and that any difference in his favor should have been included in the calculation of his annuity.  [Grievant] was assigned to [POST] for the five years prior to his retirement.  On October 1, 2001, the agency denied the grievance.  [Grievant], represented by counsel, appealed to the Board on January 7, 2002.

II. POSITIONS OF THE PARTIES

Grievant


[Grievant]'s [POST] salary was paid pursuant to § 503(b)
 of the Foreign Service Act of 1980, which provides:

The salary of a member of the Service assigned under this section shall be the higher of the salary, which that member would receive, but for the assignment under this section or the salary of the position to which that member is assigned. 


[Grievant] notes that for the years 1994, 1995, 1996, and 1997 he was given a retroactive salary payment because in those years the salary of his [POST] 

position was higher than his personal Foreign Service salary.  He argues that since an annuity is calculated on "basic salary," and that under 3 FAM 671.2(d), those retroactive salary payments were part of his "basic salary," they should have been included in the calculation of his Foreign Service annuity.  3 FAM 671.2(d)
 reads as follows:

"Basic salary" . . . includes the salary . . . incident to assignment under section 503 of the Act.  Basic salary excludes premium pay for overtime, night, Sunday and holiday work, allowances, post and special differentials, and charge pay.

He further points out that in some years, although not consistently, the Department made deductions from those retroactive salary payments for his employee contributions to his pension plan (FSPS) and his Thrift Savings Plan. This indicates that the Department recognized that those payments were part of his "basic salary" for purposes of calculating his annuity.

The Department


The agency agrees that the "controlling salary for annuity calculation is restricted to the 'basic salary' of an employee."  An annuity is not based on an employee's "total annual monetary compensation."  Relying on the same provision of the FAM as grievant, the agency describes the retroactive salary payments as an "allowance or special differential" reflecting fluctuations in the [country] franc/U.S. dollar exchange rate.  The agency also characterizes the 

retroactive salary payments as "post allowance[s]."  Accordingly, under the cited provision of the FAM, such payments are not part of "basic salary" and were correctly excluded from the calculation of employee's annuity.  The agency further relies on a State Department telegram (87 State 315863, paragraph 7) as authority for its position.  It states:

The retroactive salary payment, if any is not considered basic salary for purposes of Foreign Service retirement deductions, Foreign Service annuity calculations, or life insurance.

III. DISCUSSION AND FINDINGS

Under 22 CFR 905.1(a), the grievant has the burden of establishing that his grievance is meritorious.  

The dispute as to whether the retroactive salary payments are part of "basic salary" or not appears to stem from the fact that the [POST] IS salary schedule and the U.S. Foreign Service schedule are different in many ways, such as currency and fiscal year.  Since § 503(b) requires that an American officer assigned to [POST] be paid the higher of the two salaries, the Department promulgated State telegram 315863 on October 9, 1987 to prescribe the mechanics for the required comparison of the dissimilar salary systems.  In general terms, the [POST] IS salary, which is denominated in [country] francs, is converted to U.S. dollars and an "hourly rate of basic pay" is computed to determine the salary for the U.S. fiscal year.  The telegram provides:

. . . if the [POST] salary for the entire fiscal year is higher, the member is entitled to a retroactive payment for the difference during that fiscal year.

Not only are the two pay systems denominated in different currencies and utilize different fiscal periods, but the rates in the [POST] IS salary schedule are established without reference to the rates in the U.S. Foreign Service salary schedule.  The [POST] IS salary schedule is based on remuneration trends in seven European "reference" civil services, which do not include the United States.  All [POST] IS personnel in [country] are paid according to this schedule without reference to the employee's nationality.

The use of "hourly rate of basic pay" noted above in 87 State 315863 indicates that the comparison between the [POST] IS salary schedule and the U.S. Foreign Service salary schedule is a comparison between rates of "basic pay."  Indeed this is required by 3 FAM 671.2(d) which defines "basic salary" to include "the salary . . . incident to assignment under section 503 of the Act."  In short, the retroactive salary payments grievant received based upon an annual comparison of the two salary schedules must be considered part of "basic pay."

There is, however, language in 87 State 315863 to the contrary.  Paragraph 7 states:

The retroactive salary payment, if any, is not considered basic salary for purposes of Foreign Service retirement deductions, Foreign Service annuity calculations . . .

Since this language directly contradicts 3 FAM 671.2(d), the Board asked the parties to provide the authority for that statement.  In its reply of April 30, 2002, the agency failed to cite any authority but reiterated that the "[POST] retroactive salary is defined as a differential."  


The agency's response fails to consider the plain language of the regulation, which we repeat:

"Basic salary" . . . includes the salary . . . incident to assignment under section 503 of the Act.  Basic salary excludes premium pay for overtime, night, Sunday and holiday work, allowances, post and special differentials, and charge pay.

Undeniably, "post and special differentials" are excluded from "basic salary."  But the regulation distinguishes between "post and special differentials" and "salary . . . incident to assignment under section 503 of the Act."  Grievant received retroactive salary payments incident to his assignment to [POST] IS under § 503 of the Foreign Service Act.  Thus, his situation is covered by 

3FAM671.2(d), and the guidance contained in 87 State 315863 cannot, absent citation to a later countervailing law or regulation, overrule that provision.  Since there is no such authority, the Department must comply with the existing regulation.


Based on the foregoing, the Board holds that grievant has met his burden of proof. 

IV. DECISION

1. The grievance appeal is sustained.

2. Within 30 days of its receipt of this Decision, the agency shall recalculate grievant's annuity to include the retroactive salary payments he received as required by § 503 of the Foreign Service Act and 3 FAM 671.2(d).

3. This recalculation of monies owed grievant may take into account any authorized deductions from the retroactive salary payments grievant received that the Department did not withhold as the employee's contribution to his retirement plan.

� The Board has jurisdiction to consider this appeal under § 1102 of the Foreign Service Act, 22 U.S.C. 4132.


� Section 503 addresses "Assignment to Agencies, International Organizations, and Other Bodies."


� 3 FAM 671.2(d) was effective until August 29, 1998, when it was revised and now appears at 3 FAM 6113(4).  The relevant text of the two versions is identical.  Accordingly, since [Grievant] retired on July 31, 1998, 3 FAM 671.2(d) is the applicable citation.
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