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OVERVIEW
Grievant, a Class 3 Diplomatic Security Agent with the Department of State, appealed the agency’s partial denial of his grievance relating to alleged falsely prejudicial review panel’s comments in his 1999-2000 Employee Evaluation Report.  Grievant contended that the agency required that a confirmation of weapons qualification be included in DS agents’ EERs.  Grievant contended that the Review Panel’s advice to the rating officer noted the absence of a weapons qualification statement and that it was not deleted before being sent to the agency.  Grievant contended that this was falsely prejudicial and asked that promotion boards be reconstituted for 2000, 2002, and 2002.  The first two year’s boards had recommended him for promotion but ranked him too low for promotion.  The agency contended that the errors were at best harmless and noted that eight of his EERs after 1995 also did not contain a statement regarding weapons qualification.  Conflicting instructions may have accounted for the discrepancy, but the Board held that grievant failed to carry his burden of proof in establishing that the omission and inclusion of the review panel comments rose to the level of a falsely prejudicial statement.  The grievance appeal was denied.

DECISION
I.
THE GRIEVANCE

On February l, 2002, [Grievant] (grievant), a Class 3 Diplomatic Security (DS) Agent with the Department of State (agency), appealed the agency’s December 7, 2001 partial denial of his grievance concerning alleged falsely prejudicial review panel comments in his 1999-2000 Employee Evaluation Report (EER).  With respect to these comments grievant requested that a statement be included in his EER expressly stating that he was weapons certified, and that reconstituted selection boards for 2000, 200l, and 2002 be convened to reevaluate his performance, vis-à-vis his peers.  This Board Decision addresses the issues raised by the grievant.

II  
BACKGROUND

The grievance arises from [grievant]’s promotion performance ranking by his 2000, 200l, and 2002 Foreign Service Specialist Selection Boards.  Although the first two boards recommended grievant for promotion, they did not rank him high enough to be promoted in either of those years.  Grievant alleges that these rankings were adversely affected by the EER he received for the 4/l6/99 to 4/l5/00 rating period in which he was assigned as Program Manager of DS/PEL/DEV in the DS Office of Physical Security Programs.  He asserts that the EER review panel’s advice in Section IIC of the report, which was addressed to the rating officer, but erroneously was not deleted before the EER was sent to the agency, is falsely prejudicial.  This advice notified the rating officer that his evaluation of [grievant]’s performance did not comment on grievant’s current proficiency with DS issued weapons and that the evaluation lacked work requirement/counseling dates. 

In its final decision the agency held that the review panel’s advice should not have referred to the lack of work requirements and counseling dates since these dates were, in fact, subsequently added by the rating officer.  It therefore ordered that the review panel’s entire statement be deleted.  However, the agency also concluded that the presence of this advice was harmless error when viewed by the promotion boards.  The agency further held that there was no requirement that weapons proficiency be mentioned in security agents’ EERs.  The agency denied further relief.

The agency responded to [grievant]’s Board appeal on February 26, 2002, after which the parties conducted discovery and involved grievant’s Motion to Compel of April l, 2002, which the Board ruled upon on May 9, 2002.  Grievant filed a supplemental submission on June 26, 2002; a response to that submission was filed July 30, 2002; and the final reply of the grievant was filed August 20, 2002.  The ROP was closed on August 30, 2002.

III    
POSITIONS OF THE PARTIES

Grievant

Grievant contends that there is a mandatory requirement for an affirmative statement confirming weapons proficiency in all weapons-qualified DS agents’ EERs.  This argument is based on a DS/DSS memorandum dated November 6, l996, stating as follows regarding a requirement that all special agents requalify with weapons every four months and that:

work requirements statements for all affected special agents are to be amended for the current rating period [emphasis added] to reflect this directive, and the officer’s rating is to reflect whether or not this requirement has been satisfied.

The memorandum noted that it was a reissuance of a similar memorandum dated November l6, l995.  

Grievant contends that this requirement has been in effect since l995 and is an ongoing requirement.  He alleges error by the agency in speculating that even if weapons proficiency had been mentioned it would not have resulted in his promotion.  Grievant further contends that this unsupported speculation has shifted the burden of proof to the agency, which failed to comply with prohibitions on substituting agency judgments for those of a selection board.

Grievant submitted evidence that two of his subsequent EERs for the periods between 8/l4/00 and l/ll/02 affirmatively confirmed his weapons qualifications.  (Grievant’s Reply p. 2 and Att. 2  thereto).  He also contends that the review panel’s statement violated regulations which require that panels return deficient EERs for corrections, and that they then describe the results of such action.

Agency

The agency argues that (a) there is no mandatory requirement that weapons proficiency be confirmed in DS EERs; (b) that failure to do so does not prejudice a diplomatic security agent; and (c) that the review panel notation to which grievant objects was only a harmless procedural error and does not rise to the required level of falsely prejudicial material justifying the actions requested by the grievant.  

The agency states that it expunged the review panel’s comments from the EER, and that in any case, their presence before the selection board “carried no weight with regard to Mr. [grievant]’s performance.”  The agency asserts that grievant could have commented on his weapons qualification in the rated employee’s section of the EER had he deemed it of sufficient importance, but he did not do so.  It also points out that although the EER was returned to the grievant for corrections before it was sent to HR, he did not request that the disputed comments be deleted.  

The agency also submitted a statement from [name], the rating officer, who stated, inter alia, as follows: 

I chose to address more substantive issues in [grievant]’s EER rather than comment on something as routine as maintaining weapon qualification.  Every Agent, even the most mediocre one, would be able to maintain weapon qualification.  

The agency contends that none of eight EERs which [grievant] received since 1995 contain a statement confirming weapons proficiency.  It also disputes grievant’s contention that there has been an agency requirement for confirmation of weapons proficiency since l995, stating that such a requirement does not appear in the Foreign Affairs Manual, the EER instruction sheet, or any other authoritative instructions.
IV    
DISCUSSION AND FINDINGS

In grievances such as this, the grievant bears the burden of establishing by a preponderance of the evidence that his grievance has merit (22 CFR Sec. 905.l(a)).  While grievant has the overall burden of establishing, by the preponderant evidence, that the grievance is meritorious, a shift in the burden of proof arises where a grievant establishes in the first instance – by the preponderance of the evidence – that agency error, procedural or substantive, may have influenced an action affecting the grievant.  Section 905.1(b) of the Board’s regulations provides:

Where a grievant establishes than an evaluation contained falsely prejudicial material which may have been a substantial factor in an agency action, and the question is presented whether the agency would have taken the same action had the evaluation not contained that material, the burden will shift to the agency to establish, by a preponderance of the evidence, that it would have done so.

For the reasons set forth below, we find that grievant has not established that agency error may have influenced the Selection Board’s determinations, and hold further that the grievance has no merit.

The parties dispute the effect of the rating officer’s failure to confirm [grievant]’s weapons qualification in the grieved EER, and failure to include a comment by the rating officer on this subject.  The DS/DSS memorandum of November 6, l996 (Att. 3 of Grievant’s Supplemental Submission of June 26, 2002)) is limited on its face to the “current rating period” which expired by the time the grieved EER was prepared in 2000.  On the other hand, according to a statement from an individual who may have chaired [grievant]’s panel, (Supplemental Submission, Att. 5,) Chief of the Personnel Management Division of the DS Office of Administration, [name], informed the DS selection panels that the DS/DSS memorandum of 1996 was still in effect.  This information is also stated in an email to [grievant] from [name] (Supplemental Submission, Att .4).  Whether the 1996 memorandum was still in effect in 2000 in any legal or regulatory sense, there is evidence that it was communicated to the panel by a person with apparent authority to convey this information, and the panel had reason to accept it as true.  This may explain why the review panel comment about weapons qualification remained in the EER comments of the review panel.  However, its inclusion does not justify a Board conclusion that such an error was sufficient to cause harm to the grievant.  The DS directive is specific on its face as to applicability, and, in any event, an internal Bureau memorandum does not supercede Departmental regulations and instructions. 

The agency contention that grievant’s subsequent grieved EER did not confirm weapons qualification, is disputed by grievant, who has shown that two subsequent EERs did so state, and that others which did not were during periods of assignment where weapons qualification was irrelevant.  However, grievant has not shown, other than by speculation, how this omission would have adversely affected the selection panels’ promotion recommendation rankings. 
The rating officer’s comment quoted in Section III (above) provides a reasonable rationale for his not mentioning grievant’s weapons qualification.  The ROP contains no evidence that the rating officer was aware of, or had ever seen, the 1996 memorandum.  In addition, section III of the disputed EER (Employee’s Job And Work Requirements) lists “Maintain proficiency with DS issued weapons” as the seventh of eight continuing responsibilities.  The rater’s quoted statement is particularly relevant in view of the fact that the instructions for completing Section IV of the EER (Evaluation of Performance and Accomplishments) state that the rater should identify at least three of the continuing responsibilities and/or specific objectives listed in Section III.  Thus, with limited space to evaluate the grievant’s performance it would be unwise for a rating officer to mention a less important accomplishment.

Thus, it appears that the rater was not instructed that a comment on grievant’s weapons proficiency was mandatory, although the review panel was so advised.  Each followed what he/it believed to be the correct instructions.  Which was erroneous is open to interpretation.  However, the burden is on the grievant to establish that the omission was an error and that it caused him harm. 

Although the substance of the EER portrays grievant in a most favorable light, and two selection panels recommended him for promotion, others who were higher ranked were promoted.  And grievant has failed to show how this technical and insubstantial error would have caused a different result.  Consequently, we find that [grievant] has not established, by a preponderance of the evidence, that the inclusion of the review panel statement was falsely prejudicial.  As such, we find that it was not a substantial factor in the 2000, 2001, or 2002 Selection Board’s recommendations.

For the reasons stated above, we hold that [grievant] has not established that his grievance is meritorious.

V
DECISION

The grievance appeal is denied. 
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