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DECISION

I.  The Grievance

The grievant, {Grievant}, is a Foreign Service Officer with the U.S. Agency for International Development (agency).  He is appealing the agency’s denial of his grievance alleging that the agency did not comply with ADS §462.3.3.21 and that his rating official violated his rights by failing to provide written notice of performance deficiencies.  In addition, he claims that his Annual Evaluation Form (AEF) contains erroneous and falsely prejudicial criticisms resulting in his mistakenly being low ranked by the Performance Standards Board (PSB).

For relief, grievant requests the removal of his 2003-2004 AEF, expungement of his 2004 “C” (low) ranking, attorney fees, and any other appropriate relief.  In his supplemental submission of September 22, 2005, grievant amended his request to include retroactive reinstatement with back pay and benefits.

II.  Background

{Grievant} was assigned to USAID/{Region} in {Post} as Executive Officer (EXO) during the rating period 04/01/2003 to 03/31/2004.  {Region} is a regional mission with service responsibilities for {Blank} and {Blank}.  He received notice of his “C” (low) ranking by the PSB in a letter from the Office of Human Resources on September 7, 2004.  On December 23, grievant filed a grievance with the agency.  The agency issued 

_________________________

1  ADS § 461.3.3.2 is cited throughout the grievance.  However, the applicable regulation during this time was ADS § 462.3.3.2.  Section 462 with a handwritten arrow pointing to subsection 462.3.3.2 is included with the grievance as Attachment 9.

its decision of March 28, 2005 and denied the grievance.  His appeal to this Board followed on May 25.  After discovery and supplemental submissions, the record of proceedings was closed on February 14, 2006.

III.  Positions of the Parties
The Grievant

{Grievant} alleges that his 2003-2004 AEF is invalid for two reasons:

1. The rater violated grievant’s right under ADS §462.3.3.2 to a written notice of any alleged deficiencies, and the opportunity to improve prior to issuance of the AEF; and 

2. The grieved criticisms in the AEF are erroneous or falsely prejudicial and contain impermissible comments.

The rater was positive about his performance in his mid-cycle review where they discussed all of his work objectives.  No performance deficiencies were then mentioned. At no time did the rater document the performance review, nor did he express any performance concerns in writing during the rating period.  “This alone invalidates the entire AEF, because the lack of prior written notice and an opportunity to improve violates the USAID ADS regulation 462.3.3.2.”  He quotes from the regulation as follows:

A Foreign Service employee shall be notified in writing if the employee’s performance is unacceptable in one or more work objectives or performance shows deficiencies in one or more specific skills areas.  Unacceptable performance means that the employee is failing to meet the established work objectives and performance measures and/or is displaying skill deficiencies that must be improved.  The Rating Official must provide the employee with examples of unacceptable performance and must provide close supervision.

The Rating Official must give this written notice to the employee when it becomes clear to him or her what work objectives and performance measures will not be met or when specific skills are significantly deficient.  Usually, this notice will be given to the employee by mid cycle . . . .

In that the PSB relied solely on the invalid AEF, those criticisms in his AEF to which he was not alerted were harmful.  If the criticisms were accurate, they are invalid because of the lack of the required written notice regarding his need to improve.  If the criticisms in the AEF were the result of the 360-degree input, they should not have been included in the AEF.  Grievant then quotes from FSGB 2000-060 (November 9, 2002) on remand in Obasiolu v. United States, Civ. A. 98-2970 (D.D.C.) as follows:

The regulatory permission to solicit 360-degree input at the end of the rating period does not trump the requirement to put an employee on notice of pending deficiencies so that she or he may have an opportunity to improve before the end of the rating period.  If such opportunity is not given, it follows that adverse comments from the 360-degree process should not be included in the evaluation . . . .

Grievant also quotes from Case No. FSGB 2002-040 (May 28, 2003) where this Board held that the agency was “responsible for remedying the denial of the notice required by its own regulations” even when the PSB was the first to note performance deficiencies.

In that the AEF is replete with impermissible innuendo he could not anticipate that such insinuations would be construed negatively as has the PSB.  Not just that, but {Grievant} “also contests the accuracy of the implied criticisms . . . .”

The Agency

The agency notes that the rating official considered grievant as having met his work objectives and skill standards because he stated in the AEF that grievant “. . . has accomplished all of his work objectives for the rating period.”  And, “{Grievant} meets the skill standards of officers in his class.”  The PSB independently found grievant not meeting the standards of the class when assessing grievant’s performance relative to all of the other officers in his grade and class.  This comparative information was not available to the rating official so he evaluated grievant’s performance as having met the standards while the PSB did not.  Because his rater did not find his performance unacceptable in any respect, there was no requirement for the rating official to provide any notice in writing to the grievant.

The agency continues by stating:

While the wording of the AEF suggests that {Grievant}’s performance was not outstanding, none of this wording indicates that {Grievant} objectively failed to meet his work objectives or skill standards, or that  {Grievant}’s performance was in any way “significantly deficient.”  There is, as a result, no indication that the rating official’s state of mind was such that he was obligated under ADS §462.3.3.2 to give  {Grievant} notice of unsatisfactory performance.

The Performance Standards Boards [sic] made an independent assessment of {Grievant}’s work objectives and skill areas.  The FSGB stated in Case No. 2002-40 that “PSB precepts give the PSB authority to make an independent judgment about grievant’s skills” . . . .  The PSB’s role pursuant to section 602 of the Foreign Service Act is to determine whether {Grievant}’s performance met the standards of his class relative to all other foreign service officers in his grade and class.  See 22 U.S.C. § 4002.  That relative determination is separate from a rating official’s individualized assessment of whether an employee met the work objectives and skill standards for his class.

There is no basis for sustaining the grievance because of lack of notice as {Grievant} did receive regular feedback.  The rating official met with grievant weekly; whereas he typically met with his other managers only biweekly.  And, contrary to {Grievant}’s assertion, this feedback was not by any means consistently positive.  It is inconceivable, suggests the agency, that after these regular meetings {Grievant} could have reasonably concluded that his rating official was entirely satisfied with his performance.  Therefore, {Grievant} can claim no harmful error as he repeatedly received feedback throughout the rating year on areas where he should improve his performance.

Moreover, grievant could have dealt with what he felt was inaccurate wording in his AEF by addressing the statements in his employee statement in the AEF.  He did not.  Further, he could have contacted the Appraisal Committee (AC) if he questioned the accuracy of his AEF.  He did not contact the AC.  Given that grievant made several suggestions to his rating official for wording changes in the AEF, many of which were done before the rating was final, “. . . his claim now that the AEF contains innuendo is disingenuous.”  Neither did grievant, the agency continues, decide that his AEF was a problem until after receiving the Board’s low ranking, thereby creating doubt about the strength of his current complaint.  Lastly, the agency does not consider it appropriate for it to second-guess the rating official, citing FSGB Case No. 90-072 (February 14, 1992).  That decision held that “grievant’s rating officials are in the best position to judge grievant’s performance, even when other people have a more positive impression of grievant’s performance .”

All told, the agency places heavy reliance on its claim grievant has not met his burden of proof in providing evidence that his rating official felt his performance or skill levels were significantly deficient to warrant a written notice as would be required under the governing regulation.

IV.  Discussion and Findings
Except in grievances involving disciplinary actions, the grievant has the burden of establishing, by a preponderance of the evidence, that the grievance is meritorious.  (22 CFR 905.1(a)).  The agency maintains that {Grievant} has not met this burden and simply is attempting to attribute the findings of the PSB to his rating official since he cannot grieve the judgment of the PSB.  See 22 CFR 901.18(c) (2) which provides that the judgment of a selection board (and by extension, a performance standards board) is not grievable except for alleged procedural violations of law, regulation or collective bargaining agreement, or prohibited personnel practices.

The 2004 PSB found that grievant did not meet the skills standards for the FS-02 class in the skill areas of leadership, teamwork/interpersonal skills, quality of work, resource management, and staff development.  Those determinations were, the agency noted, the primary concern of the PSB.  But it also detected other deficiencies in performance that gave strength to its low-ranking decision.  That low-ranking judgment was, in all respects, based solely upon its analysis of the AEF, consistent with applicable regulations.

We do not agree with {Grievant} that the AEF should be voided.  We do agree, however, that the agency action here cannot be fully sustained.  The evidence in the record to demonstrate that grievant was adequately counseled regarding performance deficiencies was not, in our view, sufficient to provide to {Grievant} his important right to a reasonable opportunity to correct all of them.  First, the agency leans on the weekly meeting {Grievant} and the rating official where grievant was provided performance feedback “not consistently positive.”  As the agency puts it, it is inconceivable that after these meetings grievant could not be aware that his rating official was not entirely satisfied with his performance.  Be that as it may, for us to conclude that these meetings would alert {Grievant} to the need to improve performance in identified areas or work objectives requires an inference we cannot reach.  Before an employee can be faulted for flaws, he needs to be told what they are, else no improvement can fairly be required.  More specificity is necessary than this record contains.  There was, the agency admitted, no written notification or any recorded notes of these meetings.  Uncertainty as to their scope prevails.

We have often noted that counseling can take many forms.  There is no need that it be formal or rigid.  But it must be adequately informative.  In that context, we have also examined the e-mails the agency tells us provide further support for its claim {Grievant} had adequate notice, and even written notice at that.  General in nature and dated so late in the evaluation period to not allow sufficient time for improvement, we accord them little weight.

While we have expressed our concern over the adequacy of the notice to grievant of deficiencies, the central issue before us is whether {Grievant} had an opportunity to improve his performance. The Board has several precedent cases concerning this issue:  FSGB Case No. 2003-018 (September 17, 2004); FSGB Case No. 2002-040 (May 28, 2003); and FSGB Case No.2000-60 (November 9, 2002).  The pivotal case was FSGB Case No. 2000-60 where, on remand from the United States District Court for the District of Columbia, the Board wrote:

As did the District Court, we reject the agency’s argument that because it was the Appraisal Committee, not the rating official, who determined that the time management deficiencies were of such significance that they should be included in the AEF, no counseling was necessary.  The requirement that an employee be counseled and given an opportunity to improve is an agency requirement, not just a requirement for the rating official.  When an Appraisal Committee notes that a rater has included critical comments in an AEF concerning deficiencies that were not the subject of counseling during the rating period, the Appraisal Committee has the regulatory responsibility to “discuss with the rating official the need to make changes to the AEF to correct any inconsistencies, error or inaccuracies.”  (Guidebook, page 17).  If it finds a procedural error, as it did here, it must correct the error, not just acknowledge it.  If it were otherwise, the requirement set forth in the agency’s own regulations could be easily evaded and would be a nullity.

In the case at hand, it was the PSB which relied upon performance deficiencies to designate {Grievant} as “C.”  Still, the principle of the cited case stands.  It is an agency requirement to alert grievant and give him a chance to improve.  Further, in FSGB Case No. 2003-018 the Board stated:

Based upon our review of the agency’s rules and regulations, we find its argument that a PB “is statutorily obligated to assess the relative performance of foreign service employees around the world” (underlining in original) to be true only with respect to employees judged qualified for promotions, performance awards and limited career extensions.

As noted in ADS 463.3.5, a Performance Board is tasked with identifying employees whose performance does not appear to meet the standards of their class.  Clearly, based upon the agency’s definition of “standard of the class” this is an absolute rather than relative judgment.  Why?  Because a PB is specifically charged with determining if each employee whose file it reviews has met the standard of the class; that is, whether or not s/he has met the minimum standard for each of the 28 sub-skills for which specific performance standards have been established.

As we stated in FSGB Case No. 2003-018, the failure to give a grievant

sufficient notification of skills deficiencies to enable him a reasonable time to take

corrective action is more than mere procedural error.  “It is a denial of a substantive right . . . .”  That is why it is the central issue herein.

In its report, the 2004 PSB explained:

“Our primary concern is that he did not meet the skill standards for an FS-2.”

Inasmuch as the “C” ranking was so heavily based upon the failure to meet skill standards, we need to be satisfied that {Grievant} had the chance to overcome these failures, as was his due.  Of the six skill areas in Section 5 only that concerning professionalism did not seem to the PSB to be an area for needed improvement.  Those skills relied on by the PSB in basing its judgment are:  (1) leadership; (2) teamwork and interpersonal skills; (3) quality of work; (4) resource management, and (5) staff development.

Our review of this record reveals that the first time these areas were specifically identified as areas where improvement was needed was when the PSB made its evaluation.  For that reason we conclude that there was no reasonable opportunity to improve in those areas and that reliance thereon to rank {Grievant} as a “C” was contrary to law.  It is, therefore, more than a mere disagreement with the judgment of the PSB.  To that extent, the PSB decision must be set aside.

We recognize that there was no reason for the rater to give {Grievant} any opportunity to improve because he concluded that grievant performed acceptably and had met all his objectives.  But, that said, the agency is not dispensed from the obligation that he be given an opportunity to improve before he can fairly be awarded a “C” ranking based on performance shortcomings he had no chance to correct.  It is, as we noted, an “agency” requirement.  And it was not provided.  We find the decision of the PSB to be invalid because of grievant’s lack of an opportunity to improve.

At the same time, we do not set aside the PSB decision entirely.  In addition to meeting specific work objectives – or the skill standards for a given rank – of a position, an employee has other responsibilities and standards of conduct that must be met irrespective of a particular position – or grade.  To be entitled to continued employment in the Foreign Service an employee must abide by basic standards of conduct.  For instance, to be considered suitable for continued employment an employee may not engage in conduct such that it can be reasonably expected to affect so adversely other employees as to prevent the efficient performance of their duties and responsibilities. 

3 FAM 4137 (3).  A comparable requirement is 3 FAM 4138 (11)
 which condemns conduct which clearly shows poor judgment or lack of discretion which may reasonably affect an individual or the agency’s ability to carry out its responsibilities or mission.

To hold an employee accountable for certain unacceptable actions does not require an advance warning other than what is given to all employees as they enter the Foreign Service.  Respect for, and fairness in dealing with, others is required of all employees.  The 2004 PSB found instances of “questionable judgment a critical skill for an FS-2 employee in an Office Director Position.”  And it also cited “Low morale in the Executive Office cited in the AEF . . . .”  In finding that {Grievant} failed to satisfy these fundamental performance requirements applicable to all employees across the Foreign Service spectrum in designating {Grievant} as a “C,” the PSB has not run afoul of any rule, law, or regulation.  To the contrary, reliance on these shortcomings is consonant with those criteria as set forth in the FAMs cited above and general rules of employment applicable to all.  There is a valid basis for the PSB to note problems of morale.  Every employee has a responsibility to take part in ensuring a harmonious and stable work environment exists so that all can perform to the best of their ability.  No one needs any specific counseling on this.

Other grounds on which the PSB based its low ranking were:

. . . There are also indications in several instances of questionable judgment, a critical skill for an FS-2 level employee, particularly in an Office Director position.

. . . Low morale in the Executive Office cited in the AEF suggest weaknesses in leadership and teamwork and interpersonal skills.

We find evidence of record that {Grievant} was, or surely should have been, aware of these faults and had an opportunity to correct them, which he failed to in the judgment of the PSB.

There is evidence that within his own staff, that is working with subordinates, his tendency is to be more directive than necessary under the circumstances . . . this can be improved with greater appreciation for the views of others, and listening carefully to feedback from colleagues.

An FSN employed by USAID for fourteen years made several comments for the record that back up our finding.  She explained how {Grievant}, in the summer of 2003, walked into an environment in the EXO office that was firmly established and well run.

Yet by the summer of 2004 it had deteriorated to “the most depressed, demoralized and highly stressed office in the mission.”  In a single year, she saw {Grievant} “wipe out” four years of effort.

Drastic changes in the smooth operation were made “to ward off blame to himself” if anything went awry.  {Grievant} gave priority to his personal interest instead of the mission’s; he was predisposed to refer to others as racists; and at times he abused his staff in his office.  It “was not unusual to see a . . . staff member crying when they left his office.”  So great was his abuse that it caused some staff to resign.  Staff feared “his wrath” and he was derelict in doing his duties.

Another witness stated {Grievant} was not easy to work with.  Often, he delegated to others work he should have performed himself and at times was seen to “yell at Americans as well as FSNs.”  His ability to get along with others depended on whether he liked an individual or not.

Yet another verified that {Grievant} “was extremely difficult to work with”; he could not make decisions and when things went wrong he was quick “to take it out” on the staff.  She said it would not be true to say that she left AID just because of grievant; still, he was one of the main reasons.

“Very often staff would suffer just because he could not defend people and justify his own wrong decisions.”

To us, this record teems with evidence of a dysfunctional supervisor who hardly could not have been aware that the atmosphere in his office was far from stable and harmonious.  And there is no persuasive evidence that he overcame these problems, or if he even attempted to.

From this record we are in no position to determine whether this PSB would have low ranked {Grievant} had it based its decision only on those criticisms that we find valid.  The primary reasons cited by the PSB to low rank, we have found to be in error.  Thus we will remand this appeal to the agency to present to a reconstituted PSB the question of whether just the questionable judgment and low office morale would have yielded a “C” designation.

V.  Decision
The grievance is remanded to the agency to permit it to convene a reconstituted 2004 PSB. The PSB is to be charged with determining whether {Grievant} would have been low ranked based on a finding that there was low morale and that he had demonstrated “poor judgment.”

The agency’s submission concerning the results of the reconstituted PSB is due no later than 45 days from the date of receipt of this decision.  Grievant will have twenty days from receipt of the agency’s submission to file any response.  The record will then be closed and the Board will issue a final decision on remand.

2  3 FAM 4137 and 4138 are uniform State/USAID/USIA regulations applicable to all FS employees.
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