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CASE SUMMARY

HELD:  Grievant failed to carry her burden to prove that her unsatisfactory performance rating was inaccurate, falsely prejudicial or the result of a hostile work environment, or in retaliation for having discussed the management style of her reviewing officer with the Deputy Chief of Mission (DCM) and an OIG inspector.

OVERVIEW

Grievant appeals the Department of State’s denial of her grievance alleging that her October 2004 – April 2005 unsatisfactory performance appraisal is inaccurate and falsely prejudicial.  She contends that she was harmed by a late work requirements statement (WRS), material omissions of her accomplishments, and was subjected to a hostile work environment and retaliation by her reviewing officer.  For relief she requests: that the Employee Evaluation Report (EER) be expunged and replaced by a gap memo or, in the alternative, that statements in the EER found to be inaccurate or falsely prejudicial be excised; a one-year time-in-class (TIC) extension; and, other relief deemed just and proper.

Grievant’s WRS was agreed to several weeks after the 45-day due date and this, among other reasons, was why she had fewer reporting cables.  She was learning her portfolio with no guidance or constructive feedback.  Grievant was faulted in the EER by her rating and her reviewing officers for a low volume of political reporting cables, flawed political analyses, failure to include supervisor edits in subsequent drafts, and formatting and grammar errors.  She contends that her reviewer had an antagonistic and punitive management style, and that he edited excessively and unfairly criticized her work.  She received no counseling until after the mid point in the rating period and, contrary to the precepts, the EER discusses her writing skills under the interpersonal skills competency.

The Board found that grievant’s perception of the reviewer’s management style was not enough to support a finding of a hostile environment, and statements of support submitted by others did not meet her burden of proof.  Intensive editing and extreme caution does not translate into a hostile work environment.  The statements by others demonstrate that grievant was not unfairly singled out on that basis.  Three curtailments from the section (including grievant’s) between October 2004 and February 2006 likewise do not prove a hostile work environment, and no one beyond grievant has filed a grievance against the reviewer.  A counseling session held on March 18, 2005 to discuss grievant’s unsatisfactory performance was not supported by the evidence as retaliation by her reviewing officer.
The Board determined that grievant was formally counseled three times and informally counseled on other occasions.  She submitted no compelling evidence of retaliation, or that her reporting drafts were timely, well-analyzed, and well-written.  In each of the formal counseling sessions grievant was advised that her work was unsatisfactory, why it was, and what to do to correct it.

While the WRS was a few weeks late, grievant has not demonstrated any harm.  She did not dispute her rater’s claim that she had a copy of her predecessor’s WRS and understood that the continuing responsibilities would remain the same, or that she had, but did not submit, her own WRS, with her signature, on the due date.  Her rater’s discussion of her writing skills under the interpersonal skills competency, while unusual, is not a procedural defect.  The Board held that it is included in the “professional standards” subset of interpersonal skills in the core precepts.

In an EER discussing unsatisfactory performance, the rater devoted approximately one third of a page in the performance section to discussing grievant’s success as a control officer for high-level visits.  In the evaluation of potential section her rater credited her representational skills for identifying new contacts, successfully nominating two International Visitors, and effective handling of high-level visitor programs.  Moreover, grievant’s rated employee statement permitted her to address achievements and comment on activities she believed were not adequately covered elsewhere in the EER.  The Board found that grievant’s EER constituted a balanced presentation of her strengths and weaknesses.
The grievance appeal was denied.

DECISION

I.  THE GRIEVANCE

On February 17, 2006, {Grievant} (grievant) appealed the Department of State’s (Department, agency) denial of her grievance to the Foreign Service Grievance Board (Board).  {Grievant} asserts that:

· She was subjected to a hostile work environment and retaliation while assigned to the U.S. Embassy in {Blank};

· The agency committed procedural violations; and

· There were material omissions and inaccurate and falsely prejudicial statements in her Employee Evaluation Report (EER) covering the 
October 13, 2004 to April 15, 2005 timeframe.

For relief, she requests:

· The contested EER be expunged and replaced by a gap memo;

· In the alternative, statements found to be inaccurate and/or falsely prejudicial be ordered expunged;

· A one-year extension of time-in-class; and,

· Any other relief deemed just and proper.

II.  BACKGROUND

{Grievant} entered the Foreign Service in March 2000.  Prior to reporting for duty at the American Embassy {Blank} in October 2004, she served two years in the Consular Section/American Embassy {Blank}, and two years in the Political Section/American Embassy {Blank}.  In {Blank} she served in the six-officer Political Section, where her rater was Deputy Political Counselor {Name} and her reviewer was Political Counselor {Name}.

Section I of the challenged EER states that grievant’s work requirements statement (WRS) was established on December 17, 2004 and revised on January 31, 2005.  Also noted therein is the fact that grievant was counseled on January 31, March 7, and March 18, 2005.  In “Section IV. Evaluation of Performance, Part A,” the rater is asked to indicate whether performance was “satisfactory or better.”  {Name} checked the “no” box, thus designating grievant’s performance as unsatisfactory.  The reviewer concurred with this assessment.

In his narrative, {Name} stated in part:

Despite some improvement over the past month, {Grievant}’s overall performance . . . was unsatisfactory.  Her first cable on the main issue within her portfolio, trafficking in persons (TIP), did not go out until her fifth month at post, and then only after the Political Counselor and I reviewed repeated drafts, requested necessary additional research, and contributed extensively to rewrites.  {Grievant} had drafted a first version . . . three months earlier, but, despite repeated requests, did not submit a new draft for two months.  Her biggest project . . . Post’s submission for the annual TIP report, similarly required numerous rewrites, both to fill in substantive and logical gaps, and to improve presentation.  I spent about 20 hours on the TIP report reviewing drafts, identifying areas for additional research, and writing new language for the final version; the Counselor contributed many hours as well.  Each of {Grievant}’s substantive cables during the rating period – including her most recent pieces . . . required similarly intensive rewrites.  One cable, a write-up of the Ambassador’s meeting with a senior Foreign Ministry official, could not be sent because it did not capture enough of the meeting’s detail.

{Grievant} and I discussed the flaws in her reporting many times. . . She ultimately stepped up the pace of her reporting, largely resolved the formatting problems that rendered her earlier writing hard to follow, and made sure to account in her rewrites for all edits and comments made by clearing officers on earlier drafts.  Nevertheless, her most recent cables, such as the one on the border police unit, continued to suffer from a lack of clarity about key themes and substantive details; poor logical organization; internal inconsistencies; a lack of juxtaposed perspectives from different sources; and, imprecision in vocabulary and syntax, e.g., in rendering statistical evidence.

In the Evaluation of Potential section of the EER, {Name} stated:

Leadership:  {Grievant} demonstrated representational skills by identifying new contacts on trafficking in persons (TIP).  She successfully nominated two for International Visitor programs; a third was an alternate.

Managerial:  {Grievant}’s effective handling of high-level visits demonstrated that she can plan, organize and direct a visit program efficiently.  She and I discussed the need for her to bring a similar level of oversight to her reporting, where her scrutiny of her own work could help to prevent problems identified in Section IV.

Interpersonal:  I often sensed that {Grievant} does not hold herself accountable for the quality of her work.  Her first draft of the annual TIP report displayed insufficient effort, as [she], for example, answered some questions from the Department with just a “yes” or “no,” with no elaboration.  Despite guidance to familiarize herself with Post’s previous, highly praised TIP report, she did not appear, in early drafts, to have drawn from it.  The sloppiness of her written work – e.g., wrong or difficult-to-read formatting, poor editing, a failure to substantiate statements, internal contradictions, a failure to distinguish fact from opinion, inaccurate vocabulary, and a failure to incorporate all corrections – exemplified low professional standards.

Communication:  Section IV and the paragraph above describe {Grievant}’s weak writing skills.  Her rendering of conversations with contacts in her reporting suggested, as well, room for improving her interviewing skills.  In cables such as her account of the views of NGOs against TIP, {Grievant} reported hard-hitting statements by her contacts, but gave no evidence that she had challenged those contacts to substantiate their assertions.

Intellectual:  Much of the weak organization of {Grievant}’s cables can be traced to a failure to identify central issues and common themes.  The first draft of her cable on {Blank} labor, for example, presented virtually sequential accounts of what various contacts told her, without real analysis or synthesis.  Failing to consider different sides of an issue marred her TIP reporting.  The first drafts of her cable on NGO views, for example, presented strong criticism of the {Blank} government without an {Blank} government perspective.

Substantive:  {Grievant}’s reporting portfolio is by far the most limited in the political section.  I wanted to recommend transferring to her responsibility for issues now covered by other officers, but concluded, based both on the level of supervisory effort she needed just on the TIP issue, and on her repeated requests to be relieved of responsibility for preparing at least one of her two weekly situation reports[
] on the {Blank}-{Blank} conflict, that she was not ready to take on more responsibility.  I was also concerned that {Grievant} did not show sufficient grasp of the main issues in the U.S.-{Blank} relationship, a concern that she substantiated by acknowledging that she had difficulty, as a notetaker, following the Ambassador’s conversation with a senior {Blank} official on issues related to the {Blank}- {Blank} peace process.  As a result, I counseled her, in a documented session, to read all of Post’s political reporting regularly, and to follow key bilateral issues such as the peace process, in the {Blank} media.

In the Areas for Improvement section of the EER, the rater specified communications and intellectual skills as areas where improvement was required, stating:

Critical thinking and good writing skills are inseparable.  {Grievant} should rigorously scrutinize what she writes from the imagined perspective of a curious and skeptical reader.  This should help her strengthen her analytical skills, and with them, her writing.

The reviewer concurred with the rater’s assessment, noting that aside from her control officer duties, {Grievant}’s other work “was below the standard acceptable for even a first-month, first-tour officer, despite her very dedicated rater’s expenditure of effort and frequent, patient counseling.”  {Name} stated:

When {Grievant} arrived at post, I gave her our written section style guide, urged her to review thoroughly last year’s annual TIP submission and other reporting for both substance and style . . . and, as a first assignment, visit and evaluate the USG-funded shelter for trafficked women.  She produced after several weeks a shallow, poorly drafted report that reflected single-point sourcing, with no cross-checking or recognition of information required.  She resisted counseling, as she later did on other work.  Counseled to re-draft and more broadly source the report, and to answer the many questions left hanging, she eventually presented a re-focused but equally poor draft with similar deficiencies.  She also had difficulty following the style guide and formats for cables and memos, making me and her supervisor correct the same mistakes repeatedly, over months.  Her work on the largely mechanical daily {Blank} sitrep that she produces two days a week required weeks of coaching before she routinely complied with the established format and style. 

Despite her complaints that she was overtasked, a listing presented by {Grievant} shows that her total reporting during the six-month rating period, aside from the sitreps, consisted of eight cables:  our three-part TIP submission, a summary of that submission, two reports of meetings for which she was note-taker, reports of two meetings she conducted, the report on the Border Police, and a cable on candidates for anti-TIP funding.  Each cable required enormous effort by her rater and myself to decipher her repeated drafts – in which she would often repeat marked errors and fail to answer our questions – identify for her the gaps in information and presentation, and eventually rewrite the text.  The same was true of her few memos and correspondence.  As a result, we were not able to expand her portfolio, the least demanding in the section.  In response to counseling, she argued that her work was good and that it would have been acceptable at her previous post.

More broadly, her work reflected a lack of initiative, energy, problem-solving ability, and standards.  Her response to Washington queries about signing dates and arrangements for a treaty was to forward directly to the Ambassador on March 24 – without any explanation and bypassing me, her rating officer and the DCM – a long, literally indecipherable e-mail “chain.”  Counseled in writing that she needed to prepare a memo detailing the issue, possible actions and a recommendation, she failed to do so through the end of the rating period.  In response today to a Bureau request for last-minute updates on anti-TIP actions, she proposed simply faxing more than ten pages of an {Blank} official’s public comments.

The Department’s decision denying {Grievant}’s grievance was dated
December 21, 2005.  She appealed to this Board on February 17, 2006.  Her supplemental submission was received on March 23 and the Department’s response thereto on April 24.  Following receipt of grievant’s May 8 rebuttal, the Record of Proceedings (ROP) was closed on June 5, 2006.

III.  POSITIONS OF THE PARTIES

The Grievant

{Name} “created a hostile work environment with his antagonistic and punitive management style.”  The “tightly controlled” work environment imposed upon the section stifled initiative, and was detrimental to both grievant’s “own ability to work effectively and the office’s productivity.”  Not only did {Name} not manage effectively, he implemented an “unfair and unbalanced reporting system.”  The result was that in a twelve-month period, three officers in the Political Section curtailed and a fourth’s request for curtailment was denied.  Some co-workers from whom grievant sought statements regarding the situation demurred, citing as their reason a fear of retaliation.

Until late in the rating period, {Name} was a “hands-off” supervisor, despite her repeated requests for guidance.  As a result of {Name}’s management style and his micro-managing, grievant’s ability to function effectively was severely fettered.  He failed to explain clearly his reporting expectations and provided no guidance or constructive feedback.  His criticisms of her work were demoralizing and insulting.  Because he would lash out at those trying to show initiative, she once asked him if he wanted her to write a cable on one of her portfolio topics, but he barked back:  “That is your job – as a mid-level officer YOU DO THE ANALYSIS – I don’t know anything about it!” (emphasis in original).  In one discussion on the TIP report, {Name} demanded that grievant “look him in the eye” when speaking to him.

{Name}’s insulting management style and incessant need to edit and question the written work of all officers was the real problem.  A statement grievant obtained from an economic officer at the Embassy noted, “Every officer in the political section was unhappy with the way the section was run.”  Two of the three employees who curtailed out of the Political Section even went to Iraq rather than work for {Name}.  This is proof of a hostile environment.  Several officers told grievant that taking the job was the worst mistake they had made in the Foreign Service.  Grievant’s predecessor in the assignment stated that “she began to question her own sanity” in the job and discussed {Name}’s yelling, hostility, and her perception that the tension was fueled by a grievance filed against him by someone at another post.  “She also [mentioned] an environment dominated by ‘revisions by death,’ with her work frequently being rewritten five or six times, only to morph back into her original draft.”
  In February 2005 the Office of the Inspector General (OIG) conducted an inspection of the embassy in {Post}; the team’s report (dated August 2005) concluded that the Public Affairs Section was doing more political reporting than it should because it was so difficult to get an appropriate number of cables cleared by {Name} out of the Political Section.  Contrary to her supervisors’ claims, statements by colleagues in the ROP attest to grievant’s strong writing skills.

Grievant discussed {Name}’s hostility toward her and others with the DCM and told him about {Name}’s insistence that she work on a Sunday to finish the TIP report:  “He aggressively and insultingly told me that the draft I had prepared was inadequate.”  {Name} insisted that she travel 45 minutes to his home to pick up his revisions and told her she could not use the motor pool or be reimbursed for cab fare.  He would speak to {Name} about his tone and hostility, the DCM assured grievant.

The DCM’s later statement to the Department that grievant’s work was deficient is wrong.  He had little opportunity to review her work as {Name} released so little of it.  What he did see was so badly rewritten it hardly resembled grievant’s original draft.  Moreover, there are questions of accuracy and credibility raised by the DCM’s statement.  His claim that no other officer had complained to him about {Name} is refuted by the American Foreign Service Association’s (AFSA) representative’s statement that he spoke to the DCM on behalf of three officers, including grievant.

In February 2005, grievant spoke with an OIG inspector, which had repercussions:

. . . I confided that I thought certain management issues needed to be addressed.  I tried not to personally attack anyone during this session, and simply made what I thought were helpful suggestions on how the section could be more productive, i.e. that the reviewer was too controlling and that the officers felt they could not speak or act freely, without severe criticism or restraint.  In an effort to be helpful, [the inspector] discussed my comments with both my rater and reviewer, without warning me in advance.

. . . [B]oth the rater and reviewer took a retaliatory approach to me [following the inspection].


. . .

The most telling example of the hostile work environment I was subject to was the third “counseling session” that took place on March 18, 2005.  I was called into a meeting by my rater under the pretext of discussing a cable with my rater and reviewer.  When I arrived, I was surprised to see the HR officer[
] . . . present along with my rating and reviewing officers.  The reviewing officer proceeded to callously disparage my work, raising his voice several times and conducting the session in a highly unprofessional manner.  The meeting was highly abusive and insulting . . . .
. . .
I maintain that the derogatory [March 18] counseling session occurred in retaliation for my decision to speak candidly with both the DCM and IG.  Most of the reviewer’s attitude and comments during this meeting seemed to be fueled by his perception that I had spoken to the DCM and to the OIG inspectors about his behavior.  [He] specifically commented that he knew that I had been “complaining” about him to others.  It was clear that the humiliating meeting was a punitive response for what he believed I had done to him.  I was not informed by anyone that our HR officer would be there and that I would be berated and insulted during the meeting.  Although my rating officer listed the meeting as a counseling session on my evaluation, I maintain that there was no counseling and only my reviewer raising his voice at me while berating my work.  In fact, I explicitly noted on the EER that the March counseling session was “ad hoc.”

. . .

. . .  In January 2005, after reviewing a cable I had written, he yelled at me “I CAN”T SEND THIS CABLE!!” but did not offer any constructive feedback.  On March 23, in reference to another cable I was working on . . . the reviewer yelled at me “I can’t give you ideas, I wasn’t there!” when I asked him if there were particular issues that I should focus on.  On February 15, in a fit of anger he yelled at me “I write your EER!”  . . . .  This hostile statement was clearly intended to shame me into some kind of submission and threaten me.  On February 25, when I once again asked for some guidance, he yelled at me “Oh, so we are supposed to guide you NIGHT and DAY!?”  (All emphases in original).
The rating officer severely prejudiced grievant and egregiously breached Department regulations
 by not establishing her work requirements until December 17, 2004, well after the mandated 45-day deadline.  This was particularly harmful because of the lack of supervision and counseling she received.

Grievant’s first counseling session was on January 31, more than halfway through the rating period.  Because of this delay she lacked sufficient opportunity to meet management expectations, especially considering that work requirements had also been established late.  Nor did {Name} indicate during this session that her performance was unsatisfactory or that she was in jeopardy of receiving an unsatisfactory EER rating.  That was communicated in the March 7 counseling session, in which he stated:  “I have been told to tell you that you could receive an unsatisfactory rating,” in retaliation for her discussion with the OIG inspector and her meeting with the DCM about {Name}’s “demoralizing management style.”  The March 18 meeting did not constitute counseling, because grievant had not been informed that it was to be a counseling session.  Furthermore, {Name} just screamed at her and she had no opportunity to speak or defend herself.

Another blatant violation of the regulations is evidenced by {Name}’s failure to address grievant’s interpersonal skills in the Evaluation of Potential section of her EER, as discussed by the Core Precepts, which address professional standards, persuasion and negotiation, workplace perceptiveness, adaptability, and representational skills.  Instead, the rater discussed the “quality” of her writing.  Claims that grievant did not draw from the previous year’s TIP report are absurd.  Where appropriate, grievant used information from the prior year’s report, corrected a few of its errors, and only responded “yes” or “no” in a few places, where appropriate.  The three-part draft TIP reports in the ROP are proof of her substantive information and analysis, and contain very few “yes” and “no” answers.

In seeking guidance from {Name}, {Grievant} says:


When I requested that he assign me some cable topics until I had mastered my portfolio, he replied, “I never supervised your predecessor and I don’t know your portfolio or the issues.”. . . . Although he was not outwardly hostile towards me, he did not function independently and was controlled and influenced by the reviewer beyond what is appropriate in a work environment . . . .  He was not operating independently, but was influenced by the hostile and unsupportive environment that the reviewer created and that he deferred constantly to the reviewer’s instruction.

{Name}’s EER criticism that grievant’s cables required numerous rewrites and additional research is untrue.  Both he and {Name} failed to provide timely and constructive feedback.  For example, on March 25 {Name} stated that her border police cable was good, that he would “play with it” and discuss with {Name}.  Days later he returned it to her,

. . . with several edits and questioned its substantive content excessively, even though he had previously praised the cable.  The Deputy Economic Counselor informally reviewed this draft cable . . . and told me . . . he thought we could “get it out quickly.”  I maintain that the over-editing and questioning was largely due to the reviewer’s instructions, particularly in light of the Deputy Economic Counselor’s comments that he thought “the cable was well-written and thoughtful.”

{Name}’s EER criticism of her writing skills under the Communication competency fails to mention that this was a cable he had cleared.  It was {Name} who unnecessarily tore apart her written product.

It is not true that she made repeated requests to be relieved of the {Blank} sitrep:

. . . .  I discussed it with [{Name}] twice and once he was even supportive and asked the reviewer.  The reviewer told him that he was going to ask Washington to eliminate the {Blank} sitrep altogether.  It was only when the reviewer decided to use this against me that the rater suddenly began to think this was a big problem.  The {Blank} officer in the ECON section told me more than once that she wanted to prepare the sitrep at least once a week as it would help her in her reporting on {Blank} . . . .  She did . . . not understand why I was preparing the {Blank} sitrep, as it was completely unrelated to anything in my portfolio.

{Grievant} wanted to become more familiar with her portfolio before spending time on an unrelated subject that should have been the Econ officer’s responsibility.  If {Name} and {Name} were so concerned that she was not doing enough with her portfolio, as they claim in the EER, then it would have been logical to relieve her of the {Blank} sitrep.

The EER is materially flawed because {Name} unfairly focused on unsubstantiated defects in grievant’s performance and omitted her accomplishments.  His description of her official delegation work, one of her strengths, does not include important praise and commentary from outside sources, nor does he properly highlight kudos received from Washington on TIP cables, the sitreps, and positive DCM comments on her IV candidate nominees.

{Name}’s review of grievant’s performance must be seen within the context of his failure to provide constructive feedback and his rude and hostile treatment of staff.  His statement that {Name} held frequent, patient counseling sessions with her is false.  She received no counseling until late in the rating period.  His statement that her first cable was shallow and single-sourced is inaccurate.  In fact, after reviewing the cable {Name} said: “this is just the way we like it, short and pithy.”  {Name} later reversed {Name}’s positive feedback.

Contrary to {Name}’s claim that it took weeks for grievant to comply with the {Blank} sitrep format and style, she learned the format in two or three weeks, which was reasonable under the circumstances.  Moreover, grievant never said that she was “overtasked” or that her work would have been acceptable in {Post}.  Instead, early on she stated that things were done differently there and that she was learning how 
{Post} worked.

Statements from Senator Joseph Lieberman’s office and an {Area} officer in the Department refute {Name}’s claim that her work lacked initiative and energy.  His criticism that she never drafted a response cable on arrangements and signing dates for a treaty is unfair:

 . . . I specifically wrote to the reviewer on April 14th saying that I was still waiting for the Ministry of Justice to let me know the status of the Extradition Treaty agreement and that “I would prepare the memo once I had enough information.”  . . . It did not make sense for me to prepare this memo way in advance, as it was not a time-sensitive issue (the signing was expected to occur in mid-late May), and such a memo would have been incomplete if prepared immediately at that time.

{Name}’s statement that she proposed faxing over ten pages of an {Blank}’s official’s comments to the Desk Officer’s request for information is not true.  She had proposed faxing the comments as only part of her response and there were no more than ten partial pages.  The desk officer with whom grievant most frequently interacted on TIP issues submitted a statement to the effect that she satisfactorily responded to all his questions and information requests.

Because of {Name}’s hostile attitude, grievant asked several employees outside the Political Section to review her work.  In addition to the commendation from the Deputy Economic Counselor, {Name} of the Political Research Department stated that her cable on a border police unit was excellent:  “a great place to begin our efforts at understanding the potential dangers lying in wait.”  He noted that both {Name} and the DCM had praised her cable
 in a meeting that he had attended.

{Name} only read through her {Blank} employment cable once, suggested that she focus on three or four major points in the summary, and then later criticized her work in the EER, claiming that the cable was rewritten many times.  However, he admitted to the Department’s Grievance staff that he did not revise or edit the cable, demonstrating his false claim in her EER.  
Contrary to {Name}’s statement, the Acting Deputy Director of {Office} states:

To my surprise and sadness, Post never sent (the cable) . . . {Grievant} has thoroughly researched her subject, reviewing it from a broader perspective than most reporting cables.  {Grievant}’s work is better then any labor reporting cable from {Post} last year, and one of the best labor reporting cables that I have seen.  I know that if it had been sent a year ago, observers throughout the Department and the intelligence community would have read it closely . . . .  (Emphasis added by grievant).

There were no “holes” in information in the cable reporting the Ambassador’s meeting with a Foreign Ministry Official:

. . .  The initial draft of the cable did have a few errors, which I immediately corrected by consulting colleagues.  My rater was unable to assist or provide proper guidance; therefore I proceeded to get the necessary information from other sources and gave my rater a completed cable, without any “holes” or missing information.  When I asked my rater if he had read the cable, he told me “the news was not good – it had missing information” and when I reminded him that I had given him a complete cable without any missing information, he admitted that he had read the wrong cable and never even reviewed my final work product.

The fact that {Name} finds grievant’s assertion of too much questioning and editing a contradiction to her assertion of not enough feedback and guidance is an indication of the poor management of the section.  {Name}’s questions did not adequately explain why the cable should be revised and his editing was done in a demeaning way.

Criticisms that she issued an insufficient number of reporting cables are false.  The entire section suffered from the extreme caution and excessive editing at the top.  The OIG report concluded that the Public Affairs Section was doing more political reporting than it should, and that this was attributable to the fact that it was so difficult to get cables cleared by the Political Section.  Many officers resorted to writing cables on post visits only, which prompted the OIG criticism of uneven Political Section output and {Name}’s poor management:

OIG found differences in expectation on work performance between the political counselor on the one hand and some other officers in the section on the other.  This in turn has contributed to an uneven distribution of reporting output in the section.  OIG counseled the [C]ounselor and other officers on the need for more frequent discussion of, and communication on, work goals and performance.  The political counselor is working to address the imbalances in the workload and make the most efficient use of the section’s staff.  OIG informally recommended that the DCM and the [C]ounselor, in consultation with the other officers in the section, establish a reporting plan tied to MPP goals and tactics as a guide for the section’s work . . . .

As evidenced by statements from others in the ROP, officers drafted cables that were unfairly criticized and unnecessarily edited.  The cables grievant wrote on the TIP issue, but which post did not send, were reviewed by a TIP reports officer in the Department, at grievant’s request.  The officer found them well-written, and said they would have been helpful to receive a year earlier.  The officer who replaced her in 
{Post} did not send a TIP cable until his sixth month at post.  These circumstances demonstrate that {Name} was responsible for the lack of output, not that she or other officers did not produce enough.

The Agency

The Department’s position, primarily set forth in its September 13, 2005 decision letter, is that grievant was not harmed by the late WRS signing date, as she was aware of her work assignments and she shared responsibility for establishing them.  {Name} advised the grievance staff that:

Although {Grievant} and I did not sign her work requirements until December 17, we reviewed her predecessor’s work requirements line by line several times, starting within a couple of weeks of her arrival at post.  We agreed early on that the “Continuing Responsibilities” section would remain largely the same as her predecessor’s.  We had several conversations over her first two months at post about potential special projects that she might want to take on as “Special Objectives” in her work requirements (e.g. we discussed several times a project on {Blank}-European relations that [{Name}] ultimately nixed as unnecessary).  I spoke to her several times as well during her first two months about initial calls on contacts she should be making, as well as about her first cable.  That we did not actually sign the work requirements until December 17 means only that we did not finalize on paper until then what we had already agreed to much earlier.  {Grievant} and I share the responsibility for missing the deadline for signing . . . she did not give me the paper on time, and I did not press her to do so.

Further, grievant’s unsatisfactory EER rating met Foreign Affairs Manual (FAM) requirements on counseling.
  The January 31 counseling session, held six weeks after the WRS was signed, outlined areas for improvement, indicating that grievant’s output to date was “insufficient for the kind of EER we hope to produce for her.”  The narrative provided examples, such as the annual TIP and other reports on trafficking, her twice-weekly contribution to an Embassy sitrep, and placed emphasis on volume and quality.  Grievant’s counseling comments seemed to indicate she would try to increase productivity and noted the helpfulness of improved communication with {Name}.

The March 7 counseling session documented formal notification of insufficient quantity and quality of reporting.  By mutual agreement, one specific objective of the WRS reporting requirement was dropped and replaced with a report on the future of {Blank} labor in {Blank}.  The counseling memo discusses a lengthy and frank session that was fully cordial and professional.  Grievant refused to sign the certification, despite the form’s notation that signature did not imply full agreement with the rater’s comments, serving only as confirmation that counseling took place.  Grievant’s note, attached to the form, indicated that she did not sign it as she disagreed with its contents.

While grievant characterizes the March 18 counseling session as inappropriate and “the most telling example of the hostile work environment” the Human Resource Officer’s notes reflect that:

{Name} then said he wanted to clearly state that he finds {Grievant}’s performance to be deficient and unsatisfactory.  He had told  {Grievant} the same in January prior to departing post for training.   {Grievant} disputed that {Name} had used the word ‘unsatisfactory’ but agreed {Name} had outlined that he was dissatisfied with her performance.  {Grievant} said {Name} had put her on notice.   {Grievant} said she did not feel she’d received adequate guidance until the last two months in terms of what to do and what was expected of her.  She said she’s not received clear guidance from {Name}.

{Name} said there had been two documented counseling sessions in addition to the session to establish the [WRS] . . . .  {Name} said last week he’d counseled {Grievant} that she might receive an unsatisfactory EER because of her performance.

{Grievant} said she understood that {Name} and {Name} found her performance to be unsatisfactory and that she needs to demonstrate at least progress before the end of the rating period.  She said guidance from {Name} is adequate.

{Name} also stated to the grievance staff:

. . .  As I recall, the session was arranged earlier the same day.  Either [the HRO], or I asked {Grievant} when she arrived whether she objected to [the HRO’s] presence, and she said she did not.  (Indeed, I was worried that [his] unexpected presence might make {Grievant} uncomfortable and paid careful attention to her reaction.  She genuinely did not appear bothered.)  I understood that {Name} wanted [the HRO] there as both a witness and facilitator for the session.  {Name} and I had already, together and separately, counseled {Grievant} many times about her work.

{Name} responded:

. . .  Counseling sessions always took place in my office because I have a sitting area . . . .  I do not recall how far in advance the session was scheduled . . . .  I invited the HRO to attend on the spur of the moment because {Grievant} was persisting, as she did throughout the rating period in:

A) arguing in each and every counseling session, whether formal or informal, that her work was satisfactory;

B) claiming that she was not being mentored or assisted by her supervisors in improving her work and performance; and

C) denying, following each counseling session, that she had been told that her work was unacceptable.

{Grievant} claimed that she was not receiving counseling and that anything other than a formal, prescheduled and documented session did not constitute “counseling.”  She consistently claimed that she received no guidance, mentoring or support, despite the fact that she was receiving such guidance, mentoring and support literally daily.  I wanted to bring in a third party to get it all on record as much as possible, and the HRO was the appropriate person, given his responsibility for personnel issues.

Grievant did not reply to the HRO’s notes of the counseling session until nearly two months later, on May 10, after completion of her unsatisfactory EER.  Three formal, documented counseling sessions within a six-month period exceed the regulatory requirements of one written counseling session during the rating period.

Critical statements of grievant’s work under the Interpersonal Skills competency are appropriate.  The core precepts for Interpersonal Skills include:

. . . maintains professional demeanor, maintains own motivation, influences others deftly, finds common ground among disparate forces and builds consensus, understands and deals effectively with relationships and aspirations, anticipates how others will react, guides staff in adjusting to new environments, identifies and cultivates professional relationships with key individuals . . .
In this regard, {Name} drew upon grievant’s written work for an example, describing a situation in which she did not hold herself “accountable for the quality” of her work, characterizing “low professional standards.”  Elsewhere in the EER grievant is praised for her work with Congressional delegations.  Both the criticism and the praise are illustrative of professional demeanor, motivation, and influencing others.

Charges of Material Omissions and Inaccurate Statements

In her Rated Employee Statement, grievant introduced two Red Cross cables not discussed by her supervisors, noted positive feedback from {Name} on her summaries of high-level meetings, and praise from Department recipients of her TIP reporting cables.  However, the Department praise cannot address the quality of grievant’s cables before they left post – a key element of criticism in grievant’s work.

{Name} stated:

The contradictions between {Grievant}’s assertions that she received not enough feedback but too much editing and questioning is emblematic of the kind of logical flaws and inconsistencies that filled her written work.  I routinely sat down with her when I handed her back copies of her drafts that I had edited to explain point-by-point why I made the changes 

. . . .  As the . . . counseling sessions show, I gave [her] feedback . . . about all aspects of her work, ranging from the very specific reasons why her drafting was poor, to her need to learn more about the . . . political environment.

With regard to the {Blank} and border police cables, {Name} recalled:

The cable on the border police unit did require several intensive rewrites.  The {Blank} employment cable probably would have . . . but we never got to that point because {Grievant} departed post before we advanced on it.  The cable never went out.  Its first draft certainly required extensive rewrite.  That I did not spend hours editing and redrafting . . . [it] was deliberate.  After having spent many painstaking hours editing or flat-out rewriting most, if not all, of [her] earlier work, I made a calculated attempt to try a different approach in the hope that it would have more of an impact . . . .  I gave {Grievant} my over-arching comments . . . and how I thought she should reorganize it.  I wanted her to edit her work in this case, not I.

. . .

I did not keep a record of how many times {Grievant} raised her wish to be relieved of at least part of her sitrep duty, but am confident it was closer to ten than to two . . .  Regardless . . . she did say . . . that the time she was spending on the sitrep was keeping her from doing her regular duties as she wanted.  I found this a startling insight into {Grievant}’s sense of her ability to manage her very limited portfolio.  On the days she was assigned sitrep duty (Tuesday and Thursday), preparation of the sitrep should have normally taken no more than 90 minutes, with minimal follow-up for getting clearances.

With regard to grievant’s first reporting cable on a shelter for trafficked women, {Name} explained:

I made the “short and pithy” comment because I try to begin feedback with something positive, and I believe that short cables should

. . . be the goal of reporting officers.  {Grievant}’s comment that {Name} “reversed” me suggests that she does not understand the clearance process.  {Name} and I were not separate trial judges, each issuing his own verdict.  The clearance process is a collaborative effort aimed at producing the best, most authoritative product.  {Name} and I had clear understandings about how we worked together in the clearance process.

Three counseling certifications in six months support {Name}’s EER assessment of {Name}’s frequent and patient counseling.  {Name} stands by his EER statement that recalls:

. . . weeks of coaching on the sitrep, and failure even after that to follow mandatory transmission formats on other cables . . . among other things, such as paragraph numbering, paragraph classification, grammar, syntax, mandatory cable formatting – classification, approver, clearers, distribution, originating post, tags . . . the type of stuff that’s in the cable template . . . .
He also stands by his EER statements that grievant said that her work would have been acceptable at her previous post and that in response to a Department inquiry she proposed faxing ten pages of an official’s public comments with no explanation, or Embassy comment.  Regarding the status of the Extradition Treaty agreement, {Name} responded:

I counseled {Grievant} that she was not to send a lengthy, unexplained e-mail chain to the front office, particularly without my clearance.  As I recall, neither the front office secretary . . . nor the ambassador had a clue what the e-mail related to, and the secretary asked me what the heck was going on.  An e-mail to me three full weeks later (March 24 – April 14) saying she was “waiting” hardly qualifies as responsive, energetic problem-solving, or as an update on the situation.

Hostile Work Environment

From October 2004 through February 2006 there were 12 curtailments from Embassy {Post}.  The three curtailments (counting grievant’s) from the Political Section are not illustrative of an intolerable work environment.  An FS-02 Economic Officer in a Political Officer job was curtailed in June 2005 as a Baghdad volunteer.  In February 2006 an FS-04 Political Officer was curtailed so that both the position and its incumbent could be moved to {Constituent Post}.  It is not surprising that post blocked an attempted fourth curtailment in the Political Section in view of its earlier losses.

No other officers who worked in this environment have filed an EER grievance alleging unreasonable conditions or retaliation.  For grievant’s EER to be considered retaliatory one would have to agree that {Name} would do it (i.e., retaliate), that the DCM would not dispute it and that it resulted from one informal recommendation in the OIG report.  That the work environment was difficult and possibly even unpleasant does not mean that grievant’s EER was inappropriately prepared.  The e-mail statements from others regarding post morale simply represent gossip among colleagues in a stressful and demanding environment and do not constitute evidence of unfair or abusive treatment directed at grievant.  The Embassy’s DCM stated to the grievance staff:

I recall only one session when {Grievant} came to me to complain that she had not been given appropriate mentoring and that was why her performance had appeared so unsatisfactory and been so criticized by her supervisors.  I checked that complaint out with both . . . who assured me they had conducted several counseling sessions with {Grievant} and that the problem was the quality of her work and her inability to even follow the clearest of formats for reports.

. . .
I also had at least two experiences with {Grievant} when she served as my note taker in two meetings (one for Congressman Ackerman with the {Blank} NSC, the other for a visiting ICRC Representative).  The memorandum of conversations she produced were so sub-standard in terms of bad writing quality and gaps in details that I hardly recognized them as the conversations we had heard.  I agreed with {Name} that  {Grievant} was not performing at an acceptable level for this mission.  I will note, in her favor, that she did perform well as a control officer for several visits.

. . .

If there was any “antagonistic and punitive” management style that characterizes {Name}, it is holding his people to an extremely high standard just as this front office holds him to the same standard.  If there is a fault to {Name}’s management style, it is perhaps that he is a bit inflexible in compromising on this approach to producing the best quality and getting the most out of his people.  Not all officers are suited to this kind of environment.  While {Name} may be accused of rigidity in terms of demanding quality, I have not run into a single complaint lodged by anyone regarding his creation of a hostile working environment.

In sum, I believe that {Name}’s treatment of  {Grievant} was solely related to her sub-standard performance, did not exhibit any other kind of hostility, and was well within the bounds of normal responsibilities of a supervisor toward an employee who consistently did unsatisfactory work.

Nor does the OIG inspection report support grievant’s claim that {Name} neglected to communicate his expectations, provided insufficient feedback, and was unduly harsh and negative when he did offer it.  Its finding does not verify grievant’s view that he inadequately managed the Political Section and failed to implement a fair reporting plan.  The report simply noted the need for more frequent discussion of and communication on work goals and performance.  As the report noted:  “The political counselor is working to address the imbalances in the workload and to make the most efficient use of the section’s staff.”

IV.  DISCUSSION AND FINDINGS

Under 22 CFR 905.1(a) grievant has the burden of proof in establishing, by the preponderant evidence, that the grievance is meritorious.  The Board has carefully reviewed the ROP in this appeal and concludes that grievant has not carried that burden, as explained in the following analysis.

{Grievant} presents three primary complaints – an alleged hostile work environment, procedural errors, and an EER that is inadequate, inaccurate, and falsely prejudicial.

Hostile Work Environment

{Grievant} claims that {Name}’s discordant management style created a hostile work environment and that he retaliated against her for speaking about this matter to the OIG and DCM.  These are two separate, yet related, issues which we address.

Under this portion of her grievance {Grievant} maintains that the working conditions and atmosphere in the office where {Name} was her supervisor were poisoned because of his management style and attitude toward her.
The fundamental issue is whether the work atmosphere constitutes a reasonable excuse for less than satisfactory performance.  She sees an unfriendly working environment because of degrading public tirades, insulting comments, angry interchanges and, in some cases, shouting.

Turning to the question of {Name}’s management style and method of supervision, the ROP reveals that {Name}, an Economic Officer, supports grievant’s claim of a “hostile working environment” when she wrote in an e-mail to AFSA:

Regarding management issues in the political section generally, I had a close outsider’s view and understood that almost every member of the section was unhappy with the way the section was run.  The environment was hostile, and seasoned officers told me several times that taking that job was the worst mistake they had made in the Foreign Service.  The {Blank} political officer left the section because of constant aggressive/offensive remarks from the PolCouns, and other officers struggled to get through the day without being unfairly punished in various ways by the PolCouns.  Personally, I experienced this hostility when the PolCouns came into my office while I was meeting with a contact and shouted at me over a perceived mistake on my part.  From what I saw of the pol section daily, this type of thing was a regular occurrence for pol officers.  (Emphasis supplied).
In addition, {Name}, an officer then serving in the Political Section, stated in a July 2005 e-mail to {Grievant}, that:

The difficult work environment is best evidenced by the lack of cables written by the section . . . .  The intensive editing, extreme caution, and other factors have led the section’s officers to only report when a visitor is in town – anything else is too difficult. . . .

. . . . The boss is still here for another year, and fear of retaliation is unfortunately a very real concern.  Unfortunately, this fear means that most people here will be reluctant to give you more concrete examples in order to protect their own sanity and careers.  (Emphasis in original).
{Name}, grievant’s predecessor in the Political Section, in a lengthy statement to {Grievant} discussing her relationship with {Name}, did not mention that a hostile work environment prevailed, but she did say that {Name} “yelled” at her once.

In January 2006, {Name}, the post’s former Deputy Economic Counselor and AFSA representative, submitted a statement to AFSA regarding complaints he had received about {Name}, with whom he had “a good, cooperative personal relationship”:

Officer 1:  I had seen this officer take a call from  {Name} after we attended a meeting together . . . . [He] directed her not to hold a subsequent meeting she had planned in {Blank}.  The upshot of the conversation was that this officer was reduced to tears (literally) as a result of the way  {Name} spoke to her.

. . .  This officer subsequently curtailed from post, and informed me this was purely as a result of her difficult relationship with {Name}.

Officer 2:  Came to me a couple of times primarily to note the difficulties he had negotiating his Work Requirements Statement with  {Name}.  He noted that {Name} did not approve of language to the effect that part of this officer’s duties related to advising the Ambassador on policy issues.  {Name}, with whom I spoke subsequently, felt strongly that this language was not appropriate, as it is the duty of the Political Counselor to advise the Ambassador on policy issues.  This officer told me on a number of occasions that he felt working with {Name} was difficult as  {Name} did not know how to compromise.  This officer told me he was considering curtailing as a result of his difficult relationship with {Name}.

Officer 3:  This officer is currently grieving an EER drafted by  {Name}.  She showed me on at least one occasion a cable that she had written that {Name} had, she said, harshly criticized as not up to his standards of excellence.  In my opinion, the cable was well-written and thoughtful.  If one of my officers had written it, I would have moved it to the Front Office for transmission to Washington.  I was informed in a subsequent conversation with . . . [{Name}] that the product I saw was the result of repeated, difficult editing sessions between the supervisor and the officer in question.

The Direct Supervisor:  One general comment on . . . [{Name}].  I worked with him closely during my three years in {Post}.  I found him thoughtful, easy to work with, and visibly dedicated to the welfare of the officers who worked under him.  I believe he tried hard to mediate between  {Name} and the officer in question.  I also believe he did his best to follow all appropriate personnel guidelines in his supervision of the officer in question.

Discussion with DCM:  With the permission of at least one of the officers in question (I now do not remember how many specifically authorized me) I subsequently spoke to the [DCM] about the difficult relations between {Name} and some of the members of his section.  I came away with the feeling that the DCM had spoken to {Name} about this matter and wanted to resolve the problem.

Another officer, apparently one of those who had curtailed and was now in Baghdad, advised grievant that:

. . . [I] am willing to answer specific questions from AFSA . . . in the context of my own experience in [Blank].  [B]ut – also as I expressed to you earlier – I am NOT willing to just put out some general written statement, that can only be construed as bashing a boss or bosses, that will go out into (from my point of view) the ether.  (Emphasis in original).
As a general rule, each employee is expected to treat others with fairness and respect.  Ensuring a harmonious work environment is an obligation of all employees.  “Yelling” at others is not acceptable conduct and, in the context of the Political Section of the embassy, is disruptive to the workplace.  On the basis of the record before us, we are persuaded that, on occasion, {Name} shouted at grievant and others.  We also accept that {Name} was a cautious and exacting supervisor, whose frustration with grievant’s deficient performance may have taxed his patience.

However, grievant has presented no persuasive evidence that {Name} made it a practice to yell at her.  In her grievance {Grievant} stated that {Name} “raised his voice on several occasions.”  She stated that he “criticized my work in a way that I found demoralizing and insulting.”  She claims that {Name} was “cruel, menacing and verbally abusive.”  The example she used was that {Name} asked her to work on a Sunday to complete the annual TIP report.  He “aggressively and insultingly” told her that her draft was inadequate and required that she make a 45-minute trip to his house to pick up revisions.  These are grievant’s subjective assessments, which have but limited support in the statements made by others, for they mostly address “excessive” editing and caution.  Grievant even states in her rebuttal submission that:  “The real problem was with [{Name}’s] insulting management style and incessant need to edit and question the written work of all officers in the section.”

According to the AFSA representative, two of the three curtailments from the Political Section were the result of dissatisfaction with the way {Name} managed the section.  It appears that grievant was one of the two.  The representative spoke to the DCM about “difficult relations between {Name} and some members of his section.”  The DCM’s statement is directed toward grievant’s substandard work and does not contradict that of the AFSA representative.  No other grievances have been filed against {Name}.

We find that grievant’s statements of support describe {Name} as a demanding, cautious taskmaster, one whose frustration or anger was not always expressed in the most appropriate manner.  The Department has conceded that the work environment “was difficult and possibly even unpleasant.”  However, while we do not condone any supervisor shouting at a subordinate at any time, or allowing an unpleasant working environment to exist, based on the evidence of record, we find that grievant has failed to carry her burden to prove that she was subjected to a hostile work environment to the extent that she can be excused from adequately performing.  We find that {Grievant}’s shortcomings during the rating period are extensive, pervasive, and consistent, and have not been shown as caused by the difficult or unpleasant working environment.  The quality of her work was found lacking by both {Name} and {Name}, and we find no causal connection between that and the office atmosphere.  For example, grievant had repeated difficulty in following the style guide and formats for cables and memos provided to her at the beginning of her assignment, requiring her supervisors to correct the same mistakes for months.  She failed to substantiate statements, to distinguish fact from opinion, and to incorporate all of the corrections made to her drafts.  All told, the evidence does not show the work atmosphere interfered with her ability to perform in an acceptable manner.
{Name}, as this record shows, was considered “thoughtful, easy to work with, and visibly dedicated to the welfare of the officers who worked under him.”  That {Name} echoed much of what {Name} said about grievant’s work deficiencies bolsters our view that her shortcomings cannot be attributed to her reviewer’s style.  The HR officer stated that {Grievant} knew both {Name} and {Name} considered her performance to be unsatisfactory and that she needed to demonstrate progress prior to the end of the rating period.  {Grievant} acknowledged that the guidance from {Name} was “adequate.”

Grievant argues that the only purpose of the March 18 counseling session was for {Name} to berate her in a loud voice in retaliation for her having discussed her concerns regarding the management of the Political Section with the DCM and an OIG inspector.  {Grievant} has presented no compelling evidence in support of her argument.  Based on a review of the ROP, with emphasis on the three counseling statements, we find no grounds on which to conclude that {Name} acted in a retaliatory manner when he held the third counseling session.  {Name} was aware of grievant’s conversation with the inspector and while he conceivably may not have liked it, the record reflects that the third counseling session involved the same types of problems with grievant’s performance that had been expressed in the earlier sessions.  The Human Resources Officer, who was present and took notes at these sessions, did not record that {Name} “screamed at and berated” {Grievant} or deprived her of an opportunity to speak for herself.  Instead, his notes reflect grievant’s active participation.  We find no merit in grievant’s argument that “protected conduct
 played a significant role in the preparation of the EER she criticizes.”
  It is clear from the record that the rating and reviewing officers would have written the same EER even absent the protected conduct.

We hold that grievant has failed to meet her burden of proof with respect to her claim of retaliation or of intolerable work conditions.

EER

{Grievant} argues that the EER is inconsistent with her prior good performance record.  But prior fine performance does not bar a subsequent poor evaluation.
 And, in strained relationships, as here, the issue is whether the personal differences resulted in an inaccurate and falsely prejudicial EER.
  The Board was mindful of these principles in its overall analysis.

1.  Procedural Error

Regulations provide for establishment of work requirements within 45 days
 of an individual’s assumption of duties.  Thus, in this instance the work requirements should have been in place by November 29, 2005.  We agree that a procedural error occurred when the parties did not formalize the WRS by that date, and suggest the Department would be better served by following regulations more closely.  However, grievant has demonstrated no harm arising from it.  She had ample opportunity in her supplemental and rebuttal submissions to dispute {Name}’s assertion in the agency’s decision letter that within a few weeks of her arrival he had discussed her predecessor’s WRS with her and that it was understood that at least the continuing objectives would remain the same.  The first and highest priority continuing responsibility listed on grievant’s WRS was: “Develops and coordinates Embassy programs and reporting on the trafficking of human beings.”  {Grievant} submitted her first draft TIP cable in December, so it is clear that she knew what her reporting responsibilities were then.  Moreover, she did not dispute {Name}’s additional observation, which we credit:

That we did not actually sign the work requirements until December 17 means only that we did not finalize on paper until then what we had already agreed to much earlier.  {Grievant} and I share the responsibility for missing the deadline for signing the work requirements . . . she did not give me the paper on time, and I did not press her to do so.

{Grievant} has failed to show how her performance would likely have improved had she had the WRS in writing sooner.

2.  Critical Comments in the EER

Grievant contends that the major reason for her lower reporting productivity was a result of {Name}’s failure to explain reporting expectations coupled with his “excessive” editing.  She also accuses both him and {Name} of failing to provide timely and constructive feedback.  We find her arguments lack merit.  We find from the record that {Name} routinely sat down with grievant and explained point-by-point the changes he made to her drafts and why.  His counseling memos clearly set forth the areas of concern:  low quantity, lack of logical organization, the need for clearer references within cables and more accurate vocabulary, repeated formatting and grammar mistakes, internal contradictions, and the like.  {Grievant} concedes that counseling and/or guidance from {Name} was at least adequate after January 2005.  We believe that he informally counseled her earlier than that.  She makes no claim that {Name} and {Name} disagreed on what they required.

For the record, grievant provided statements from other officers to the effect that drafts she prepared were well written.  While these officers reviewed them at her request, they were not involved in, or responsible for, the day-to-day operation of the Political Section.  In our view, they were not reading the cables with the same critical eye that a supervisor and Front Office in {Post}, or an end-user in Washington, would at the time the subject matter was current.  Thus we accord them limited weight in comparison to that of her immediate supervisors.  They would not have been familiar with any instructions given or information missing.  There is no indication whether they were commenting on an original draft or a final draft – one containing the edits and revisions of grievant’s supervisors.  None of the cables on which the statements are based are in the ROP, and their comments are conclusory in nature.

Grievant faults {Name} for falsely claiming that her {Blank} employment cable was rewritten many times, when he later admitted to the Grievance Staff that he did not revise the cable.  The cable was never sent because, as {Name} said, he wanted grievant to do the editing but she curtailed before being able to do so.  Thus, he was not attempting to hide the fact that the cable was not sent, because he brought it to the attention of the grievance staff.  What {Name} said (“required similarly intensive rewrites”) was that the cable needed to be rewritten, not that it was actually done, or done by him.  No falsity is shown.  But what is shown is grievant’s consistent failure to draft well.
The only cable grievant entered into the ROP is a draft annual TIP report dated February 21, 2005.  She contends that, contrary to {Name}’s claim of poor drafting and presentation in her EER, her cable documents substantive information and analysis.  Further, there were very few “yes” or “no” answers.  However, we have no basis for comparison with what was actually sent.  And, kudos in the ROP received from end-users in Washington referred to final products, not grievant’s initial efforts, which her supervisors have stated required many revisions.

“Excessive” editing is the term that grievant uses throughout her appeal to explain her low reporting volume.  {Name}’s statement discussed “intensive” editing and “extreme caution.”  Blank referred to “death by revision” and the fact that it was difficult to get reporting out “when it dealt with new issues or did not always reflect the accepted wisdom.”  The first conclusion that we infer from these comments is that grievant’s work product does not to appear to have been singled out for disparate treatment.  The clearance process was rigorous, but, unlike grievant, none of the other officers stated that they were criticized for little reporting or for unnecessary corrections.

The OIG report did not fault {Name} for caution, or excessive or unfair editing.  Nor does the report support grievant’s account regarding her low reporting volume.  In essence, it found that differences in expectations in work performance between {Name} and some officers contributed to imbalances in the workload and an uneven distribution of reporting output.  Stated another way, some officers were expected to produce more than others.  Grievant’s reporting portfolio was the lightest in the section, because {Name} concluded that he could not transfer more responsibility to her based on her difficulty with the TIP report and her requests to be relieved of the {Blank} sitrep reports.  And all worked under the same conditions.  We find that even with reduced reporting requirements, what {Grievant} did produce was insufficient.

The OIG report found that the Public Affairs sections of both {Post} and {Constituent Post} were tasked with too much of the political reporting.  Given that the OIG report places action in Embassy {Post}, the tasking resulting in this reporting imbalance was a responsibility of the Chief of Mission and DCM.

While {Grievant} argues that her work was subjected to excessive and unnecessary editing, she has not offered for the record any examples in support of this claim.  Nor has she refuted the criticisms of the “sloppiness of her written work” that required correction, sometimes more than once for the same mistake:

. . . [W]rong or difficult-to-read formatting, poor editing, a failure to substantiate statements, internal contradictions, a failure to distinguish fact from opinion, inaccurate vocabulary, and a failure to incorporate all corrections – exemplified low professional standards.

When a conflict in evidence arises, the Board, as the finder of fact, has the authority to find one witness more credible than another.
  On the basis of the documents and statements in the record here, the Board finds that the expectations of her supervisors were clear to grievant from early on in the rating period and that she was provided with on-going counseling and constructive feedback.  And given a chance to improve, she was unable to.
While it is true that EER comments on interpersonal skills often discuss performance in terms of customer service and teamwork, grievant’s contention that this criticism of her written work does not fall within a subset of the Interpersonal Skills in the core precepts is without merit.  The skills of the core precepts applicable in 2005
 are cumulative.  Descriptions at each level assume those at the lower levels have been mastered.  The “Professional Standards” section of Interpersonal Skills at the junior and mid levels state, in order:

Holds self accountable for rules and responsibilities; is dependable and conscientious, is composed, professional, and productive, even in difficult conditions.

Is self-directed . . . maintains own motivation . . .

We cannot agree that her EER is materially flawed because {Name} omitted discussion of her accomplishments and failed to highlight kudos received from the Department.  {Name} devoted approximately one third of the page on Evaluation of Performance to grievant’s success as control officer for high-level visits.  He cites kudos from Senator Lieberman, an Acting Assistant Secretary, and the Department’s advance officer for Secretary Rice.  In the Evaluation of Potential section, under Leadership, {Name} stated that grievant demonstrated representational skills by identifying new TIP contacts and by successfully nominating two persons for the Department’s International Visitor program, with a third person as an alternate.  She also received credit for effective handling of high-level visits, demonstrating that she can plan, organize, and direct visitors’ programs efficiently under the Managerial Skills competency.  Moreover, one of the purposes of the Statement by Rated Employee section is to permit the rated employee to address significant achievements during the rating period and include comment on any activity or issue deemed not adequately covered elsewhere in the EER.  {Grievant} took full advantage of this section.  We find that the EER reflects balance in that both grievant’s positive accomplishments and her less than satisfactory work were addressed.  The validity of the EER is established.
Grievant argues that her “first” counseling, on January 31, 2005, took place more than halfway through the rating period -- too late to meet management expectations.  {Name} states that he and {Name} counseled grievant many times, together and separately.  {Name} states that grievant claimed that anything other than a formally scheduled, documented counseling session did not qualify as counseling.  We find that, in addition to the three formal counseling sessions, it is more likely than not that grievant was also informally counseled concerning her performance deficiencies.
  Clearly, those instances where {Grievant} was provided feedback by {Name} and {Name} regarding their concerns with her drafts, while not formal counseling sessions, can be seen as informal counseling.

{Name} offered that:

. . . I routinely sat down with her when I handed back copies of her drafts that I had edited to explain point-by-point why I made the changes.  I cannot recall a single instance in which I just handed her back one of her drafts without explaining my thoughts.

In each of the documented sessions, grievant was informed that her performance was not meeting her work requirements in terms of quantity and quality.  To us it is telling that specific examples were provided.  On January 31, as a result of her difficulty in drafting a report on the Ambassador’s meeting with an {Blank} official due to her unfamiliarity with the issues discussed, grievant was advised to read cables drafted by her colleagues more attentively in order to have a better understanding of all issues covered by the Political Section.  Her area for improvement also included the need to improve her drafting, with logically organized cables, clear references, and more accurate vocabulary.  Responsibility for writing the sitrep twice weekly was added to the WRS.

Grievant has conceded that {Name}’s counseling was adequate after January, yet she also argues that that counseling session did not provide her sufficient time to improve.  We disagree.  3 FAH-1 H-2814.3a provides that an overall rating of unsatisfactory may not be given unless the employee has been advised of inadequate performance areas, provided adequate guidance to remedy it, and a reasonable opportunity, “ordinarily 30-60 days” to do so.  Grievant had at least 74 days.  {Name} himself spent considerable time with {Grievant} analyzing the shortcomings in her work, including writing.  The regulation has been satisfied.
In the March 7 counseling session grievant was again faulted for the low quantity and quality of her reporting and was advised that she was at risk of receiving an unsatisfactory rating.  {Name} noted that, in the weeks between these sessions, he spent more time with grievant analyzing her writing and discussing her approach to her work, and that he and {Name} were frustrated by grievant’s continued failures in formatting and grammar mistakes, internal contradictions, not making requested edits, and lack of supporting detail.

The third documented counseling, on March 18, included {Name}, {Name}, grievant and the post’s Human Resources Officer.  When informed that her work was unsatisfactory, {Grievant} again responded that she had not received adequate guidance on what was expected of her until the last two months and that guidance from {Name} was unclear.  She agreed that her WRS was clear, but that the {Blank} sitrep, which was not part of her job, had been added.

Grievant’s complaints that the sitrep should not have been her responsibility and that she wanted more time to learn her portfolio do not persuade us that she has made a valid point.

We find that grievant has failed to carry her burden to prove that the EER is inaccurate or falsely prejudicial.  There is compelling evidence in the ROP that grievant was timely alerted to the perceived deficiencies in her performance, provided guidance on how to improve, and given a reasonable time within which to do so.  There is no basis for concluding otherwise.  Government officials are presumed to carry out their duties in good faith.  {Grievant} has provided no credible evidence to overcome that presumption.        cf Shea v. United States et al., (Civ. No. 00-7-48, D.C.D.C. June 27, 2001).  Her grievance appeal has not been shown meritorious.  See 22 CFR Sec. 905.1(a).
V.  DECISION

The grievance appeal is denied.

� Referred to as “Sitrep” throughout this decision.


� The predecessor’s statement actually read “death by revision” and “only to morph almost back into her original draft.”


� Human Resources


� 3 FAH-1 H-2815.1a(1).


� {Name}’s actual word was “research.”


� 3 FAH-1 H-2814.3:  A rating officer may not assign an overall rating of unsatisfactory to an interim or regular evaluation report unless the rated member has previously been advised of the areas of performance which are inadequate and has been given a reasonable opportunity (ordinarily 30 to 60 days) and adequate guidance to remedy the deficiencies.  If a reasonable opportunity has not been provided as of the end of the regular rating period, the scheduled rating may be delayed for up to 60 days to provide an opportunity for improvement.


� Reporting perceived behavior to the IG.


� FSGB Case No. 97-86 (June 25, 1998).


� In Marro v. U.S., CA No. 99-0789 (D.D.C. filed January 21, 2004), the court did not accept the argument that a current poor evaluation – for a grievant who had performed well for a number of years -- could be inaccurate.  The court said this argument fails to account for the fact that circumstances change and evolve over the course of a year, hence the necessity of yearly appraisals.


� FSGB Case No. 94-50 (March 2, 1995).


� 3 FAH-1 H-2815.1a(1): Responsibilities of Rating and Reviewing Officers, provides in part:  A description of the member’s duties should be agreed in writing within 45 days of the beginning of the rating period and amended, as necessary, with each change of assignment . . . or other circumstances which warrant a review of performance against the standard of work expected of the member . . . .








� Steven M. Toy v. United States, 263 F. Supp. 2d 1, 8 (D.D.C. 2002).


� 3 FAH-1 H-2321 Exhibit H-2321B, 04/03/2003. 


� 5 CFR 1201.56c defines preponderance of the evidence as:  that degree of relevant evidence that a reasonable person, considering the record as a whole, would accept as sufficient to find that a contested fact is more likely to be true than untrue.  This is an MSPB rule which we find to be instructive in this matter.
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