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ORDER:  Department’s Motion for a Remand and Grievant’s Cross Motion for a Preliminary Determination
I.  BACKGROUND
On April 3, 2006, grievant filed a grievance with this Board challenging his selection out of the Foreign Service as a result of a determination by the 2004 Performance Standards Board (PSB).  Grievant requested a hearing pursuant to 22 CFR Section 906.2.  The Board held a pre-hearing conference on July 18, 2006, during which time counsel for the Department of State (Department) raised jurisdictional objections.  The Board directed the parties to submit briefs on the jurisdictional issue.

Prior to the submission of its brief on jurisdiction, on August 23, 2006, the Department submitted a request for remand.  In the request it acknowledged that a procedural violation had occurred when a statement of grievant’s complete security incident history, rather than a record of grievant’s security incidents for the previous five years, was inadvertently provided to the 2004 Senior Threshold Board (STB).  The Department stated that as this error may have unduly influenced the STB in its decision to low-rank grievant, it requests remand of the appeal in order to place a corrected Official Performance Folder (OPF) before a reconstituted “evidentiary” 2004 STB to determine whether grievant would have been selected out of the service.
The Department added that since grievant is claiming that, but for his illness, he would not have been charged with nine1 security incidents while serving as DCM in {Blank} he may submit a memorandum to be included with his OPF “addressing his 
_________________________

1  The actual number is ten.
illness as it relates to his security record while DCM {Blank}, as provided in the addendum to the 2004 precepts.”  This would also be reviewed by the reconstituted STB.

The Department stated that the reconstituted STB would follow the procedures, with some slight modifications, utilized when reconstituted STBs are convened to determine whether a member should be promoted.  Thus, it proposed that in addition to grievant’s OPF, the reconstituted STB would review four performance folders from members who had been mid ranked and three performance folders from members who had been low ranked by the 2004 STB.  If grievant is numerically ranked within the top four, his low ranking, referral to the Performance Standards Board (PSB), and decision to separate grievant would be rescinded.  Conversely, if the reconstituted STB ranks grievant within the bottom four, the low ranking and decision to separate grievant would be sustained.
The Department asserted that “the correction of this procedural error will remedy {Grievant}’s allegation that his then-undiagnosed illness adversely affected his ability to safeguard classified information.”  It added, “should the 2004 reconstituted STB confirm the low-ranking, the agency requests that the Board accept the decision . . . as final and dismiss the grievance appeal with prejudice.”

Grievant’s August 24, 2006 submission stated his opposition to the remand, arguing that there is no agreement with AFSA2 on procedures to follow for low-ranking issues and that Board precedents present insurmountable problems with the Department’s proposal.  He cited both FSGB Case No. 1989-031 and Case No. 1996-115 which, he claimed, preclude reconstituted SBs from considering a relatively small number of performance files.  He argued that FSGB Case No. 1996-115 requires a reconstituted STB to review all the other files of officers of grievant’s rank.
Grievant noted other procedural difficulties with the Department’s proposal. However, grievant’s main objection is that the Department’s proposal would effectively cause a dismissal without adjudication of grievant’s claim that his undiagnosed medical condition “rendered invalid his EER, his security record in {Blank}, and the Department’s selection out determination based on his performance in {Blank}.”
Grievant’s submission included a motion under 22 CFR 904.2 (b) for a preliminary determination by this Board of whether the Department’s inability to cure its procedural error results in cancellation of grievant’s low ranking and selection out of the service.  {Grievant} argues that because of the procedural error, the burden of proof has shifted to the Department to prove that even absent the error he would have been low ranked and selected out.3  If the matter is referred to a reconstituted STB, Board precedent holds that the reconstituted STB should review all the EERs of all officers who originally competed with him in 2004.  (FSGB Case No. 1996-115 (March 9, 1998)).  If a preliminary determination is made by the Board that the Department is unable to “cure” its error, that would result in cancellation of grievant’s low ranking and selection out. This would avoid the necessity of determining whether grievant’s performance in {Blank} subsequent to his contracting HIV nullifies the low-ranking statement and selection out under the Department of State v. G. Craig Coombs, 417 F. Supp. 2d 10, (D.D.C. 2006).
On August 31, 2006, the Department replied to grievant’s opposition to its request for a remand, arguing that it has no obligation to negotiate with AFSA on procedures for reconstituting an evidentiary STB because development of evidence for this grievance is not a “condition of employment” within the meaning of the Foreign Service Act.  It added that the proposed procedures for the remand would be consistent with the Board’s recent order in FSGB Case No. 2005-010, in which the Board ordered the Department to reconstitute an evidentiary PSB to determine whether a grievant would have been selected out of the service with revised language in the appraisal report.  It also cited Harter v. United States, 871 F.2d 1140 (D.C. Cir. 1989) as endorsing the use of a “representative sample” of files by evidentiary boards in promotion cases.
To counter some of grievant’s concerns, the Department stated that “The reconstituted board . . . would not be informed that it is evaluating files for the purpose of low ranking . . . .”  A mid ranking for 2004 would also result in grievant being reviewed by reconstituted promotion boards for 2005 and 2006.

The Department claimed that additional PSB review would not be necessary to cure the asserted procedural defects because the 2004 PSB did not have a copy of grievant’s Security Incident Tracking Report.  Accordingly, no procedural error occurred when the PSB reviewed grievant’s file in 2004.
The Department asserted that the proposed procedure addresses concerns as they relate to the Coombs litigation,4 because the grievant would have the opportunity to present an unrebutted statement concerning his medical condition and “the extent that it affected his ability to follow proper security procedures.”  The Department argued that this would address grievant’s claims regarding his medical condition.
Grievant responded on September 18, asserting that while there is an agreed procedure between the Department and AFSA for how a reconstituted SB operates with respect to promotions, separate agreements must be negotiated and reached on procedures for any reconstituted selection board and performance standards board as applied to low ranking and selection out.  The agency’s reliance on Harter v. United States5 is in error, as that case involved a representative sampling of files as they related to promotion.  Harter was decided on April 11, 1989 and this Board had judicial notice of it before January 10, 1990, when it issued its decision in FSGB Case No. 1989-031 holding that:  “The reconstituted boards, conducting their deliberations on the basis of a relatively limited number of performance files, cannot make a determination on low ranking.”  Grievant argues that this Board further extended the scope of this ruling to encompass reconvened selection boards as well.6
By Order of September 7, 2006 the Board held the agency’s motion for remand and grievant’s motion for a preliminary determination in abeyance until after a Board determination on jurisdiction.  The Department’s brief was due on September 12, 2006.  Instead, on that date the agency submitted a document entitled “Clarification of Department’s Concerns on Jurisdiction” wherein it stated:
Based on representations made by the Grievant’s representative that he is not seeking expunction of any security incident records, the Department does not assert a jurisdictional objection at this time.  The Department reserves the right to assert such an objection should the scope of the grievance or the remedy sought change in any way.

The Board is now prepared to rule on the cross motions for remand and preliminary determination.

II.  DISCUSSION AND FINDINGS
The Department proposes to cure its procedural error by having the appeal remanded for it to correct the security incident report included in grievant’s OPF and for grievant to be provided with the opportunity to include in the OPF an unlimited and unrebutted memorandum addressing his illness as it relates to his security record.  A reconstituted STB would then review grievant’s OPF along with those of four others who were mid ranked in 2004 and three who were low ranked.  If grievant is numerically ranked in the first four, his 2004 low ranking will be rescinded, as would the referral to and decision of the PSB.  If not, the Department is asking the Board to accept the decision of the STB as final and to allow the decision to separate grievant to stand without recourse to the Board.
The Board finds the Department’s proposal to be unacceptable.  In addition to the procedural error, which the Department acknowledges, grievant has alleged that his 2004 EER is inaccurate and falsely prejudicial.  He has requested a hearing to which he is entitled under to 22 U.S.C. Section 4136 (1) (A) and which this Board granted by memorandum of May 15, 2006.  The Department has not acknowledged this aspect of grievant’s appeal; thus, pursuant to 22 CFR Section 905.1(b), grievant bears the burden of establishing that an evaluation contained falsely prejudicial material may have been a substantial factor in an agency action.  It is not within the purview of the STB to determine whether grievant has met this burden.

Under 22 U.S.C. 4134 (b), if a grievance is not resolved under Department procedures a grievant has the right to file a grievance with the Foreign Service Grievance Board for its consideration and resolution. Since grievant is contesting his selection out of the service, 22 U.S.C. 4136 affords him the right to a hearing which includes, inter alia, testimony by witnesses, expert testimony and, cross examination of witnesses.  Grievant is entitled to his “day in court.”  Accordingly, the Department’s motion for a remand is denied.
Grievant’s motion is also denied.  Since we denied the Department’s request for remand, we need not address whether the Department is unable to cure the procedural defects at this time. That will be addressed in the course of this proceeding.  Grievant has also made non-frivolous allegations regarding facts at issue, which are best resolved in the presentation of evidence at a hearing.  In view of the foregoing, a preliminary determination is inappropriate at this time.

III.  ORDER
1. The Department’s Motion for Remand and grievant’s Motion for Preliminary Determination are denied.
2. Discovery  resumes as of the date of this order.
3. Any further motions must conform to the parameters set forth in the Board’s Grievance Time Guidelines.
4. Absent exigent circumstances, no further extensions of time will be granted.
5. A Pre-Hearing Conference is set for November 14, 2006 at 10:00 a.m. in the Board’s Conference Room.
6. The parties are instructed to exchange their proposed witness lists containing the general nature of the witnesses’ testimony and submit the list to the Board by close of business on November 8, 2006.

7.  The hearing is scheduled to take place on January 10, 11, and 12 of 2007.  Further details will be addressed at the Pre-Hearing Conference.

2  American Foreign Service Association, the exclusive representative of Foreign Service employees of the agency.


3  22 CFR 905.1(c).


4  Department of State v. G. Craig Coombs, supra.





5  Harter v. United States, 871 F 2d 1140, 1142 (D.C. Cir. 1989).


6  FSGB Case No. 1996-115 (November 3, 1999).
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