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ORDER:  Requests for Remand and Preliminary Determination

On April 3, 2006, grievant filed a grievance with this Board challenging his selection out of the Foreign Service (Service) as a result of the determination of the 2004 Performance Standards Board (PSB).  Grievant requested a hearing pursuant to 22 CFR. Section 906.2.  The Board held a pre-hearing conference on July 18, 2006 during which time counsel for the Department of State (Department) raised jurisdictional objections.  The Board directed the parties to submit briefs on the jurisdictional issue.

Prior to the submission of its brief on jurisdiction, by memorandum dated 
August 23, 2006, the Department acknowledged that a procedural violation occurred when a statement of grievant’s complete security incident history, rather than a record of grievant’s security incidents for the previous five years, was inadvertently provided to the 2004 Senior Threshold Board (STB).  As this error may have unduly influenced the STB in its decision to low rank grievant, the Department requested remand of the appeal in order to place a corrected Official Performance Folder (OPF) before a reconstituted 2004 STB, along with a statement by grievant addressing his illness as it relates to his security record while he served as {Blank} in {Blank}.

In an August 24, 2006 submission, the grievant stated his opposition to the remand, arguing that there is no agreement on procedures to follow for low ranking issues and that Board precedents rule out the Department’s proposal, which is based on a limited number of performance files to be reviewed by a reconstituted board.  The grievant moves for a preliminary determination by this Board to determine whether the Department’s inability to cure its procedural error results in cancellation of grievant’s low ranking and selection out of the Service.

The Department replied to grievant’s opposition on August 31 and AFSA indicated its intent to respond by September 14.
The Board notes that the Department’s brief on Board jurisdiction in this appeal is due on September 8, 2006.  The due date for grievant’s response is September 15 and the Department shall file its reply by September 21.  Accordingly, the Board will hold the motions for a remand and preliminary determination in abeyance until it has made a determination on the matter of jurisdiction in this appeal.

ORDER:  The Department’s motion for a remand and grievant’s motion for a preliminary determination are to be held in abeyance until after this Board issues its determination on Board jurisdiction in this appeal.  The parties will submit their briefs in accordance with the following briefing schedule:

(1)  The Department’s brief is due by noon on September 12, 2006;
(2)  The grievant’s response is due by noon on September 19, 2006; and
(3)  The Department’s reply is due by noon on September 22, 2006. 
PAGE  
2
FSGB 2006-008


