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ORDER:  REMAND

I.  ISSUE

{Grievant}, an FS-04 Facility Manager with the State Department (Department or agency), filed a grievance with the agency on May 22, 2006 asking the agency to recalculate the allowable per diem for his wife’s medical evacuation.  On September 11, 2006 Deputy Assistant Secretary for Human Resources Linda S. Taglialatela denied the grievance, holding that {Grievant} owed the agency $168. {Grievant} appealed to this Board on October 27, 2006.

II.  BACKGROUND

In 2005 the {Grievant}s were stationed in {Post}, where{Grievant} was the Facility Manager for the U.S. Consulate.  Although the Record of Proceedings (ROP) does not clarify whether {Grievant}’s wife was employed at the time, in his May 22 agency-level grievance, {Grievant} states, “[m]y wife, {Name}, is currently the Consulate Medical Unit Nurse [at {Post}.”  In early 2005, {Name} became pregnant.  The Department has developed a body of regulations and policies concerning overseas pregnancies.

According to an agency notice on Obstetrical Travel,
 the Office of Medical Services (MED):

. . . strongly encourages all pregnant women to deliver their babies in the United States.  In support of this recommendation, MED will approve medical travel and per diem at 34 weeks of pregnancy . . .  Per diem is approved for up to 6 weeks before the baby’s estimated delivery date and up to 6 weeks after the baby’s birth . . . .  One may choose to travel to the United States prior to 6 weeks before the estimated date of delivery, but per diem will not begin until 6 weeks before the estimated date of delivery.  Earlier departure from post with per diem may be approved by MED if medical complications arise that cannot be adequately managed at post . . . .  If adequate obstetrical or newborn care is unavailable at post and one chooses not to deliver in the United States, then MED may approve travel to another overseas location with appropriate medical facilities.

As indicated above, Department regulations distinguish between types of obstetrical care.  3 FAM 3717.1, Per Diem for Medical Evacuation Patients, describes two categories:

b.  Uncomplicated obstetrical care:  Per diem may be authorized for a period of up to 90 days for an evacuation for obstetrical care.  The per diem rate within the United States is the rate of the elected location within the United States.  The per diem rate for a location away from post, but outside the United States, is the rate of the selected location abroad or Washington, D.C., whichever is lower.  The patient may depart from post approximately 45 days prior to the expected date of delivery and is expected to return to post 45 days after delivery.

c.  Complicated obstetrical care:  If the Medical Director or designee or the FSMP at post determines that there are medical complications necessitating early departure from post or delayed return to post, per diem at the rates described in 3 FAM 3717.1, paragraph b, may be extended, as necessary, from 90 days for up to a total of 180 days.

In June 2005 {Name} was approximately two months pregnant when she experienced cramps and bleeding.  Because the {Grievant}s had lost two pregnancies in the past, they were anxious to ensure that this pregnancy be successful.  They consulted with the {Post} Regional Medical Officer (RMO), Dr. {Name}, who authorized {Name}’s medical evacuation from {Post} to {City}.  In a June 6, 2005 cable to MED, he declared:

RMO Hill authorizes OB medevac of subject to {City} for IDC 9 CM V23.9 due to history of V23.2 and V23.0.  Her EDC
 is 8 Jan 06.  She has experienced pain in the RLQ for several days raising the question of 633.1, which was ruled out by sonogram on 3 June.  5 June experienced signs of 640.0 that have now resolved . . . .  Her original plan was to go to {City} at 28 weeks for the deliver [sic].  Because of the stress created by complications in a post where medical care is limited, she prefers to go now.

Department cable 105616, dated June 7, 2005, concurred with {Name}’s decision:

2.
Subject will travel from {Post to City} cost construct Washington, D.C. o/a 06/08/05 but will receive medical per diem 45 days before EDC of 01/08/2006.

2A
Medical per diem (lodging and MI&E [sic]
) is authorized for up to 45 days before EDC, 01/08/2006, and up to 45 days after delivery at the rate of the location abroad or at the rate for Washington, D.C., whichever is lower.  Per diem is not authorized during dates on which patients are hospitalized (3 FAM 3717.1 paragraph a).

A further agency cable (107461) dated June 9, 2005 stated:  “{Name} is authorized the following:  medical evacuation travel {Post}/{City}/{Post} for obstetrical care.  Subject will travel o/a June 08, 2005 and per diem will begin o/a November 24, 2005 and end upon return to post or 45 days after delivery [para. 1] . . . .  Patient may collect eighty (80) percent of the full per diem for the entire medical evacuation in travel advance [para. 9].”  Because {Name} stayed with relatives while in {City}, the agency did not pay for lodging expenses.  The {Grievant}s received a travel advance of $4,608 to cover anticipated M&IE.

{Name} arrived in {City} on June 8, 2005 and was immediately admitted to Our Lady of Lourdes Hospital for “threatened abortion 9 weeks, cervical polyp.”  She was released on June 11 and her condition was described as “improved.”  Her doctor, {Name}, ordered strict bed rest.  {Name} was admitted again on October 27 due to low amniotic fluid.  She was discharged on October 30 after IV fluid transfusion.  Again, she was placed on strict bed rest.  On November 24 she was admitted to the {Blank} Hospital and Medical Center emergency room at 2 a.m. due to premature labor and bleeding caused by uterine hemorrhaging.  She remained in the hospital and had an emergency premature caesarian delivery on December 9 due to uterine hemorrhaging and fetal stress.  The baby was admitted to the Neonatal Intensive Care Unit (NICU) for five days due to a pneumonia infection.  On December 19 mother and child were discharged from the hospital.  An agency cable dated February 16, 2006 cleared them to return to post and, on February 20, they returned to {Post}.

{Grievant} applied for the remaining 20 percent of the per diem.  On March 21, 2006 {Name}, Financial Management Office (FMO) {Post}, notified him that the travel advance his wife had already received exceeded the authorized reimbursement by $168 and requested payment of that amount. {Grievant} questioned the payment request and, on April 25, 2006 received an e-mail from {Name} in {Post}:

I reviewed this yesterday and checked with MED to understand the basis for the funding.  1) I still think the amount we paid you is correct given the most recent cable we have stated per diem was expected to begin o/a November 24.  2) You are requesting $7,200, but MED only sent $6,030 so that says to me there is a disconnect somewhere between your understanding of what you are owed and what MED has provided.

There isn’t any more I can do at this point without a new cable from MED.  Cables are just an estimation and a lot could have changed since it was issued back in June 05 so my suggestion would be to work with MED ({Name} if she is your contact) and see if you are entitled to more based on the circumstances.  If you are, then ask that they issue a revised cable allowing for per diem to begin at a date earlier than o/a November 24.  We will process a supplemental payment once the new cable is received.

MED Obstetrical Medevac Coordinator {Name}, RN, e-mailed {Grievant} on May 9, 2006 as follows:

On June 7, 2005, State 105616 was sent to {Post} and cc to {Post} with the terms of {Name}’s medevac:  [s]ubject will travel from {Post} to {City} cost construct Washington, D.C. o/a 06/08/05 but will receive medical per diem 45 days before EDC of 01/08/2006.”  I am very sorry that the timing did not work out for you and that I cannot change the terms of the medevac to support any of the three options you propose.

In his agency-level grievance grievant presented the three scenarios earlier submitted to {Name}.  Under Scenario 1, the agency would owe {Grievant} $760; under Scenario 2, $1,048; and under Scenario 3, $9,496.  In submitting Scenario 3, grievant explained that his wife’s pregnancy met the requirements of Complicated Obstetrical Care for which 180 days or more of medical per diem could be authorized.

In its decision dated September 11, 2006 the agency rejected {Grievant}’s request for payment under the regulations for complicated medical care, stating in part that “[y]our decision to relocate your spouse to a location offering a family support system, a relative who is an obstetrician, and medical care other than that available in {Country} was not based on medical complications necessitating her early departure.”  The agency confirmed {Name}’s calculations that{Grievant} owed the agency $168 and denied his grievance.

{Grievant} appealed the agency’s decision on October 27.  He contended that the medical nurse practitioner assigned to {Post} requested and RMO {Post} approved his wife’s medevac because adequate medical care was not available in western {Country}.  He asserted that the record showed that his wife’s case should be considered as requiring complicated obstetrical care.  In addition, he argued that MED’s use of the estimated time of delivery (ETD) to determine the start date of pre-delivery per diem was intended for a normal full term pregnancy and was not appropriate for a premature delivery.

On November 16 the Board sent{Grievant} a letter in which he was advised that his appeal had been accepted for filing as FSGB Case No. 2006-045, with an effective filing date of November 7.

III.  DISCUSSION AND FINDINGS

This case involves a claim by grievant that he should be reimbursed up to 

$9,496 in additional M&IE for his wife’s medical evacuation.  The Department advised grievant that his travel advance was greater than the amount due him and that he owed the agency $168.

In reviewing the record in this case, the Board finds no indication that grievant applied to the agency’s Exceptions Committee (EC) for relief.  14 FAM 514 and 518 explain:

14 FAM 514  AGENCY EXCEPTIONS

(Foreign Service)

a.  Although employees are responsible for strict compliance with these regulations, there are instances in which allowances are exceeded or excess costs are incurred for travel, transportation, or storage of effects, despite all reasonable precautions taken by the employees . . . .

b.  For State employees only:  The Exceptions Committee (EC) has authority over regulations pertaining only to travel, transportation, or storage of effects which are in these regulations; i.e., those found in 6 FAM.  The scope of the EC does not include regulations that come under the Department of State Standardized Regulations (DSSR).

c.  The Department of State, BBG, USAID, Commerce, and FAS have established special committees or internal agency procedures (employees should refer to their transportation offices) for reviewing requests for relief and recommending appropriate action when it has been conclusively demonstrated that such excesses have occurred through no fault of the employee, or when an increase in the limited shipping allowance is fully justifiable.  Employees who have unavoidably incurred excess charges for travel, transportation, or storage of their effects, or who can justify an increase in their limited shipping allowance, may submit their requests for appropriate relief to the Department of State, BBG, USAID, or Commerce (as appropriate) for consideration by these committees or other established agency procedures . . . .

h.  For procedures for submitting requests see 14 FAM 518.

14 FAM 518  PROCEDURES FOR AGENCY EXCEPTIONS TO FOREIGN SERVICE TRAVEL REGULATIONS

a.  For State:

(1)  Forward all requests for committee consideration by telegram or memorandum, subject:  “APER:  Exception to Foreign Service Travel Regulations,” to the executive director of the regional bureau having management over the post to which the employee is assigned . . . .

With the limited restriction imposed at 14 FAM 514, we find no exclusion from the “Exceptions” provision for medical travel.  3 FAM 3711, General, provides, in part:  “[a]ll medical travel is performed in accordance with the Foreign Service Travel Regulations and Procedures.  (See 6 FAM 100.)”
  And since medical travel is fully ensconced within the travel regulations, the “Exceptions” provision applies to medical travel.

We find that grievant could have and should have pursued his claim by sending a request for exception to the agency’s EC before filing a grievance.  Accordingly, we remand this matter to grievant and to the agency to ensure that grievant is afforded the opportunity to exhaust his administrative remedies discussed above, before this Board takes any further action.

Because we have remanded for further agency-level proceedings, the Board does not reach the question raised by the parties of what constitutes complicated obstetrical care.  We note, however, that neither party furnished evidence from a qualified medical professional explaining why {Name}’s pregnancy should or should not be considered complicated, and that medical evidence in the record was presented without adequate elucidation.  For example, Dr. {Name}’s June 6, 2005 cable contains considerable medical shorthand that the Board is not qualified to interpret.

Similarly, although we do not at present reach the question of allowable per diem, the Board notes that the parties’ declarations on per diem appear to be inconsistent or at least not fully explained.  For instance, cable 107461 states that per diem will “end upon return to post or 45 days after delivery.”  Cable 105616 agrees that per diem is authorized for “up to 45 days after delivery . . . .”  The agency decision, however, states that the M&IE was based on “45 days from the date of your spouse’s discharge from the hospital.”  This apparent contradiction raises the question of whether post-delivery M&IE is to be calculated from the date of delivery (December 9, 2005) or the date of discharge (December 19, 2005).  As another example, 3 FAM 3717.1 a. declares, “per diem is not authorized during periods of hospitalization . . . .”  The agency decision, on the other hand, appears to disregard the effect on M&IE of the ten days mother and child spent in the hospital after delivery when it states, “the total M&IE days are reduced by the number of days your spouse was hospitalized in {City} before the date of birth [15 days] and any period of hospitalization required after her initial discharge after the birth date [zero days].”  If{Grievant} presents his case to the EC and is dissatisfied with the results, he may grieve those results with the agency and, ultimately, with the Board.  Should this matter return to the Board, we would expect greater clarity with respect to the medical and administrative issues involved.

IV.  ORDER

This appeal is remanded to grievant and the Department for further review and determination, in accordance with the procedures set forth and discussed above.

�  Exhibit K to {Grievant}’s May 22, 2006 agency-level grievance.


�  Estimated date of confinement.


�  Miscellaneous and incidental expenses, usually abbreviated M&IE.


�  Since M&IE in {City} was higher than in Washington, D.C., the{Grievant}s received 80% of the Washington rate, or $5,760 ($64 per day x 90 days).


�  6 FAM 100 was the former repository of the Foreign Service Travel Regulations.
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