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CASE SUMMARY

HELD:  Grievant failed to meet her burden of proving that the Department erred when it determined that she was not entitled to Rest and Recuperation (R&R) travel arising from her assignment to [Blank].  Nor did she meet her burden of proving that in the cited communication, the Career Mobility Coordinator sought in any way to limit grievant’s options with respect to her continued concerns regarding denial of R&R travel.

OVERVIEW

In July 2005, grievant was posted to [Blank], which is a designated R&R post.  At some point prior to initiating this assignment, grievant had applied to participate in the Functional Specialization Program (FSP).  In November 2005, she was notified that she was qualified to participate in the 2006 FSP.  The training was to commence in late August or early September 2006.  Accordingly, grievant’s assignment to [Blank] was curtailed by 11 months to permit her participation in the program.
Following notification of her acceptance in the FSP, grievant contacted post management officials seeking to ascertain the impact of her curtailment on an R&R trip she had planned.  The post sought guidance from the Department of State’s Bureau of Human Resources (HR); three persons in HR responded.  All advised that grievant was not eligible under the circumstances presented.

Grievant later submitted an inquiry to the Department’s “Ask Admin” web site seeking additional information.  The agency’s response, including an opinion from the Office of Legal Adviser (LA), affirmed the response from HR – that in the circumstances cited, grievant was not eligible for R&R.

Grievant submitted a follow-on inquiry to LA which advised her that the Department could not grant a prospective waiver of repayment of R&R costs where the Department does not have any authority to pay for the travel when it is taken.

Shortly after receiving the second response from the LA, grievant received an e-mail message from a Career Mobility Coordinator in HR discussing the situation and advising her to accept the decision she had received.

On May 31, 2006, grievant filed a grievance with the agency asserting that she was eligible for R&R based upon her [Blank] assignment.  She further argued that the e-mail message from the Career Mobility Coordinator discouraged, dissuaded, and interfered with her freedom to take further action with regard to her R&R claim.  The agency denied the grievance in its entirety.  Grievant appealed to this Board on November 20, 2006.
3 FAM 3721.4 sets forth the eligibility requirements for R&R and 3 FAM 3722 sets forth the tour of duty requirements.  Grievant parsed the wording of the applicable FAM, arguing that knowledge of a tour’s curtailment does not impact eligibility for R&R if the expenses are incurred during the tour’s duration.  The Board noted that the meaning of a word, phrase, or sentence that appears ambiguous or open to more than one interpretation when viewed in isolation becomes clear when analyzed in the context of the regulation or circumstances in question.  It found that the applicable FAM section was not ambiguous; it clearly states that if an employee does not complete his/her tour, the employee is required to repay R&R expenses incurred.

As to the disputed e-mail message, the ROP contained no probative evidence that the author sought in any way to limit grievant’s options with respect to her continued concerns regarding denial of R&R.
DECISION
I.  THE GRIEVANCE

[Grievant] (grievant), an Office Management Specialist with the Department of State (agency, Department), filed a grievance with the Department on May 31, 2006, regarding expenses related to R&R
 travel.
The agency failed to provide a decision within 90 days and grievant appealed to this Board on November 20, 2006.  On November 22, the agency issued a decision denying the grievance.

For relief, grievant requests:

· reimbursement for a personal trip that was scheduled to take place before reporting for training at the Foreign Service Institute in Arlington, VA (in effect she seeks a prospective waiver); and
· that personnel in the Office of Human Resources be instructed that “interference with an individual’s freedom of action to request further clarification, and/or the filing of a grievance is not allowed.”
II.  BACKGROUND

In July 2005, [Grievant] was posted to [Blank] for a two-year period with one R&R authorized.  At some point prior to beginning this assignment she had applied for a position in the Functional Specialization Program (FSP) 
, a career mobility program.
  
In November 2005, the Department notified grievant that she “was qualified to participate in the 2006 FSP . . . with training to commence in late August or early September of 2006.”  In March 2006, grievant “received an assignment notification” informing her that her tour in [Blank] had been curtailed by 11 months in order to permit her participation in the training program.
Following notification of her acceptance in the FSP, [Grievant] contacted the post’s Financial Management Officer seeking to ascertain the impact of her curtailment on an R&R trip she had planned.  The post’s Human Resources Officer sought guidance from the Department’s Bureau of Human Resources (HR).  Three persons in HR responded, all advising that grievant was not eligible for a prospective waiver and, that under the circumstances presented, [Grievant] was not eligible for R&R.  She was further informed that R&R had to be taken before an employee/post can request an R&R repayment waiver.  Had grievant taken R&R prior to receiving notification of her curtailment, a waiver of repayment would be permissible for circumstances unknown at the time the R&R was taken.
After being advised of the responses from HR, [Grievant] submitted an inquiry to the Department’s “Ask Admin” web site seeking additional information regarding her eligibility for the R&R benefit.  The agency’s response, including an opinion from the Department’s Office of the Legal Adviser (LA), affirmed the response from HR – in the circumstances cited (i.e., her tour was curtailed before R&R was taken), grievant was not eligible for R&R.
[Grievant] submitted a follow-on query to LA who advised her that the Department could not “grant a prospective waiver of repayment of R&R costs where the Department does not have any authority to pay for the travel when it is taken.”
Following receipt of the LA’s second response, [Grievant] received an e-mail message, dated May 22, 2006, from [Name] (a Career Mobility Coordinator in HR) discussing the situation and advising her “to accept the decision you’ve been given.”
Grievant filed her grievance with the agency on May 31.  When the agency failed to provide a decision within 90 days, grievant filed an appeal with this Board on November 20 -- 172 days after her agency level filing.
  On November 22, the agency issued a decision denying the grievance in its entirety.

In its November 22 letter acknowledging [Grievant]’s appeal, the Board noted that it would first address the issue of timely filing and sought the comments of the parties.  In its December 18, 2006 ORDER:  TIMELINESS, the Board held that the filing would be accepted as timely for good cause shown.

Grievant filed her supplemental submission on January 20, 2007; the agency responded on January 26.  On February 23, [Grievant] advised the Board that she was not submitting a rebuttal to the Department’s response.  The Record of Proceedings (ROP) was closed on February 23.
III.  POSITIONS OF THE PARTIES

GRIEVANT
The R&R Issue

3 FAM 3722c reads, in pertinent part, that:
  


Repayment is not required, if one of the following circumstances [is] met:
(1) The Department or other employing agency curtails the employee’s tour at the option and benefit of the employing agency (including curtailments to accommodate training or adjustments in reporting dates between gaining and losing post) . . .

“The FAM does not state that a waiver cannot be granted if curtailment is known prior to taking R&R.”  Grievant had no control over the timing of the curtailment.  Had the notice of her acceptance in the training course been received after her having taken R&R, “there would have been no problem in submitting a request for a waiver.”  Further, the “Annual Guide to Assignments and Transfers” (State 38971 dated March 10, 2006) states:  “If you are curtailing by four or more months from an R&R post, please send a curtailment request cable to HR/CDA and include a request for an R&R repayment waiver.”
There is “no language in 3 FAM 3722, or elsewhere, that states . . . that waiver repayment of the cost of an R&R is allowed after the employee has already traveled.”  (emphasis in original)  In addition, the FAM “does not state repayment for R&R travel expenses incurred.  It goes further to state ‘expenses incurred during their tour.’”  (emphasis in original)  Thus, knowledge that a tour will be curtailed does not impact eligibility for R&R if the expenses are incurred during the duration of the tour.  “[T]here are countless cases of Foreign Service personnel who know prior to requesting curtailment and R&R repayment waivers that they will not meet the statutory criteria for this benefit.”  Grievant disputes the Department’s argument that a debt must be incurred prior to the request for a waiver of R&R travel expenses.

The [Name] Communication

With respect to [Name]’s May 22 e-mail message,[Grievant] contends that it “discourages, dissuades, and interferes with the freedom to take any further action on my part.”  She asserts that the communication in question represented interference with her freedom of action to request additional clarification concerning entitlement to R&R and/or to pursue the issue further by filing a grievance.  She further contends that [Name]’s remark to the effect that [Grievant] had the option to reconsider whether to participate in the FSP class if dissatisfied with the Department’s decision concerning her eligibility for R&R was “a totally inappropriate and threatening remark, and reprisal in nature, as [her] participating in this program should not be based upon whether or not [she] like[s] or dislike[s] a particular decision.”  The disputed e-mail message reads:


I’ve followed the exchange of e-mails between you and HR/ER, L, and [Name] and would now strongly advise you to accept the answer you’ve been given.  Please keep in mind that you may make decisions as an FMO on this issue and many others like it.  Sometimes you will have to give employees answers that they find difficult to accept.  I suggest you now act as you would prefer them to act – by reluctantly but gracefully accepting the answer that conforms to the regulations.  

I realize that your situation as regards R&R is an unfortunate one.  However, you made the choice to participate in the FSP class that starts August 28, and as a result, your tour was curtailed and you became ineligible for R&R.  One of your options is to reconsider this choice.  

Your prospective role as an FMO encompasses managing the Department’s funds and making difficult decisions.  Now is the time for you to accept a decision that you are reluctant to accept but which is definitive and final.

THE DEPARTMENT
The R&R Issue
The resolution of grievant’s claim – that “she is entitled to the Department’s assurances that it will waive the repayment of any R&R expenses” -- centers on the interpretation of 3 FAM 3721 and 3722.  These citations address R&R travel, and as pertinent in this instance, the waiver of reimbursement of R&R expenses incurred during a tour of duty that is curtailed.  3 FAM 3721.4 addresses eligibility and 3 FAM 3722 addresses the required tour of duty.  As applicable in this instance, the relevant sections state:

3 FAM 3721.4  Eligibility

You are eligible for R&R travel if the following conditions are met:

a.  U.S. Citizen Foreign Service Employee

(1) You are assigned to a designated R&R post abroad . . . or

(2) You are assigned to one or more designated R&R posts and serve at such post or posts for a period of at least two years . . . .
3 FAM 3722  Required Tour of Duty

a.  R&R is limited to:

(1) One round trip during any continuous two-year period of service unbroken by home leave; and

(2) Two round trips during any continuous three-year period of service unbroken by home leave.


. . . 

c.  Employees who fail to complete their full 24 or 36 month tour will be required to repay all R&R travel expenses incurred during their tour . . . .  Repayment is not required, if one of the following circumstances are met:

(1)  The Department . . . curtails the employee’s tour at the option and benefit of the . . . agency (including curtailments to accommodate training or adjustments in reporting dates between gaining and losing posts.)
Grievant was advised by both HR and the LA “that, based on her factual situation, she was not entitled to R&R travel expenses and that because she was not statutorily entitled to R&R travel expenses, it was impermissible for the Department to pay or to waive repayment of them.”

The LA’s initial response to grievant, dated May 17, 2006, states in pertinent part:


Under Section 901(6) of the Foreign Service Act, the Department may pay for R&R travel by Foreign Service personnel serving at designated posts.  22 U.S.C. 4081(6).  This authority is limited to “the cost . . . of 1 round trip during any continuous 2-year tour unbroken by home leave.”  Id.  Employees who do not complete the required tour must “repay all R&R travel expenses incurred during their tour” unless one of several limited exceptions applies.  3 FAM 3722(b)[sic].  Given the strict statutory limits on eligibility for R&R travel, it appears that the exceptions established in this provision stem from the Department’s authority to waive repayment of a debt in certain circumstances.  Generally speaking, the rationale for such waivers is that the government should not demand reimbursement of payments to employees that later turned out to be erroneous where collection is not equitable or in the best interest of the government.


In the present case, [Grievant] has requested a waiver of costs that will be incurred in connection with an R&R trip scheduled for next month.  Essentially, she asks that the Department pay for her trip and then waive her obligation to repay the Department for the cost of the trip under 3 FAM 3722(b)[sic] – presumably because her tour was curtailed either for her convenience (with the approval of HR/CDA) or for the benefit of the Department.  Following the curtailment of her tour to less than two years, however, [Grievant] is no longer eligible for an R&R trip under the statute.  Thus, the Department does not have authority to pay for the cost of [her] trip at all – leaving it impermissible for the Department to pay for the trip and then waive repayment.

Moreover, 3 FAM 3722(b)[sic] does not establish or implement any additional authority that would allow the Department to pay for an R&R trip taken by an employee who the Department knows does not meet the statutory criteria for R&R travel.  Instead, 3 FAM 3722 allows the Department to waive repayment of the cost of an R&R trip after the employee has already traveled where the Department had (or believed it had) authority to pay for the trip at the time of the travel.  (emphasis in original)
 On May 20, 2006, the LA responded to grievant’s follow-on comments.  That response states in pertinent part:
[T]he Department’s authority to pay R&R travel is limited by statute, and the FAM must be interpreted consistent with the Department’s statutory authority.  As a result, we have concluded that the Department may not grant a prospective waiver of repayment of R&R costs where the Department does not have any authority to pay for the travel when it is taken.

In interpreting regulations, one must read “the language of the particular regulation both in its own context and in the context of related regulations.  Further, the regulations must be read in a manner that ensures that they are both internally consistent and consistent with each other.”  The regulations provide that if a tour is curtailed prior to meeting the two-year requirement, R&R expenses must be repaid by the employee.  The section of the regulation providing for waiver of repayment is an exception to the general rule requiring reimbursement.  It is designed to provide relief to an employee who has taken R&R and then is faced with an unexpected curtailment.  “Were this latter regulation to be read in a manner that would permit [Grievant] to incur R&R expenses with the knowledge that [she was] being curtailed, it would effectively render the regulation requiring service for a two . . . year tour meaningless and obviate the need for a regulation providing an exception.”  
Based upon its analysis of the applicable regulations and policies, the agency properly found no merit in grievant’s assertion that she was entitled to R&R travel arising from her assignment to [Blank].
The [Name] Communication
There is no merit to [Grievant]’s assertion that [Name]’s May 22, 2006 e-mail message discouraged, dissuaded, and interfered with grievant’s freedom to take any further action.  Rather, the e-mail in question “is merely intended to provide advice to [her].”  Furthermore, there is no evidence suggesting that the contents of that e-mail message were intended to (or actually did) serve to impede [Grievant]’s filing of a grievance.
IV.  DISCUSSION AND FINDINGS
“In all grievances other than those concerning disciplinary actions, the grievant has the burden of establishing, by a preponderance of the evidence, that the grievance is meritorious.”  22 CFR 905.1(a)  For the reasons discussed below, the Board holds that [Grievant] has not met this burden.

[Grievant]’s claim regarding the denial of R&R is grievable under 22 CFR §901.18(a)(7) which includes within the definition of grievance:  

Alleged denial of an allowance, premium pay or other financial benefit to which the member claims entitlement under applicable laws or regulations.  
Her claim regarding the [Name] e-mail is grievable under 22 CFR §901.18(a)(6) which includes:

Action alleged to be in the nature of reprisal or other interference with freedom of action in connection with participation by a member in a grievance . . .
This Board, like the Merit Systems Protection Board, functions as an independent administrative establishment within the Executive Branch, not as part of the Judicial Branch.  It reviews grievance cases de novo.  In instances such as this where the dispute involves the meaning of a rule or regulation, the Board examines not only the particular language in question but, as need be, also the design of the disputed regulation as a whole and the objective and policy underlying it.

The R&R Issue
The purpose of R&R is to provide eligible employees temporary respite from onerous conditions existing at their posts of assignment.  To be eligible for R&R, an employee must serve either a two-year or a three-year tour at a designated R&R post.  Employees are permitted one R&R trip during a two-year tour.  Normally, R&R is not taken during the first or the last six months of a tour.
Under the applicable regulatory provisions cited and quoted above, repayment of any R&R expense incurred is required if, after having taken R&R, an employee’s tour is curtailed prior to its completion.   The Department may waive the repayment requirement if the curtailment is to accommodate training or otherwise is in the interests of the Department.  The regulation utilizes the word “repayment,” which implies that a cost must have been incurred.  Repayment cannot be waived where no payment has been made.
[Grievant] argues that there is “no language in 3 FAM 3722, or elsewhere, that states . . . that waiver repayment of the cost of an R&R is allowed after the employee has already traveled” and that the FAM “does not state repayment for R&R travel expenses incurred.  It goes further to state ‘expenses incurred during their tour.’”  (emphasis in original)  She contends that knowledge that a tour will be curtailed does not impact eligibility for R&R if the expenses are incurred during the tour’s duration.  In support of her position, she cites from the 2006 “Annual Guide to Assignments and Transfers” cable.
We find no merit in her argument.  The language of rules, regulations, and guidelines cannot be interpreted apart from context.  The meaning of a word, phrase, or sentence that appears ambiguous or open to more than one interpretation when viewed in isolation becomes clear when analyzed in the context of the regulations or circumstances in question.  In coming to a conclusion as to the meaning of the disputed text, the analysis requires that the language at issue be read in a manner so as to be internally consistent.

However, we find that the applicable FAM section is not ambiguous: it clearly states that if an employee does not complete his/her tour, the employee is required to repay R&R expenses incurred.  However, the Department may waive repayment of R&R expenses incurred when an employee’s tour is curtailed after his/her having utilized this benefit.

The 2006 “Annual Guide to Assignments and Transfers” cable, cited by grievant, clearly reiterates this.  The language addressing R&R rules, including that cited by grievant, reads:

Tours of Duty

2.  Rules on R&R.  If you are serving in a post that has one or more R&Rs, you . . . must serve at the post for the full tour of duty to qualify for the R&R(s).  If you curtail from the full tour of duty, you may have to repay the costs of the R&R.  An R&R repayment waiver based on service need or compassionate reasons will be considered.  If you are curtailing by four or more months from an R&R post, please send a curtailment request cable to HR/CDA and include a request for an R&R repayment waiver.  (If you are curtailing your tour by three months or less . . . include a . . . waiver, with justification, in your TMTwo Proposed Itinerary cable.  A separate curtailment request is not required).  In some instances, a curtailment/adjustment and associated R&R repayment will have been done as a part of the original panel action leading to the assignment.  Notice of this would have been included in the Assignment Notification.  In such cases, if the TM2 maintains the new Transfer Eligibility Date (TED), no further requests for curtailment/adjustment or R&R repayment waiver are needed.  
In asserting that the regulations do not limit a waiver to expenses already incurred prior to notice of a tour’s curtailment, [Grievant] has presented only unsupported assertions that other unidentified employees have been granted waivers of R&R repayment requirements in the past even though they and the Department knew when the R&R was taken that those tours would not be completed.  We find that such an unsupported allegation does not satisfy grievant’s burden of proving that she was denied a right set forth in applicable regulations.  We reject grievant’s assertion that such an entitlement must be inferred from the absence of language in the regulations specifically precluding waivers of R&R repayments incurred during a tour but after notice of the tour’s curtailment.  Based on our analysis of the applicable regulations, we hold that before an employee can obtain a waiver of repayment, the Department must first have incurred expenses on the employee’s behalf.  Indeed, the use of the word “repayment” in the applicable regulations and Department guidance strongly supports the interpretation that the expenses for which a waiver may be sought must first have been incurred.
We find the agency’s interpretation of the regulations governing R&R travel to be reasonable and controlling, and affirm its decision that grievant is not entitled to R&R travel arising from her assignment to [Blank].
The [Name] Communication

We do not find merit in[Grievant]’s assertion that [Name]’s May 22, 2006 e-mail message discouraged, dissuaded, or interfered with her freedom to take any further action with regard to her R&R claim.  It is possible that {Name]’s remarks could have interfered with grievant’s protected rights even though she was not in [Grievant]’s supervisory chain of command.  To so find, the Board would be required to determine that a reasonable employee would have been dissuaded under the circumstances. [Grievant] has presented no material fact to demonstrate that she was in fact intimidated thereby or that a reasonable employee would have been.  We hold that grievant has failed to establish a violation of her rights based on the record in this case.
[Name}’s e-mail message, although perhaps inartfully worded, was not objectively threatening or coercive.  Based upon our review of the chronology of events, we find that [Name]’s message sought to counsel [Grievant] with respect to how best to handle the situation.  That is, [Grievant] had submitted a series of inquiries to a number of offices and individuals and had received unanimous responses that she was not eligible for R&R travel due to the prior notice that her [Blank] tour was being curtailed.  In that context, [Name]’s e-mail to the effect that[Grievant] should accept the “final answer you’ve been given” cannot reasonably be interpreted as a warning that she should refrain from grieving the agency’s final decision but rather that she should stop seeking to clarify the final agency decision that had been fully explained to her on several prior occasions.

Moreover, [Name]’s statement that [Grievant] always had the option to reconsider and decline the training opportunity for which she had previously applied and been accepted cannot reasonably be interpreted as a threat that the offer of training might be withdrawn if she persisted with her claim.  The ROP contains no probative evidence that [Name] sought in any way to limited grievant’s options with respect to her continued concerns regarding denial of R&R.
V.  DECISION

The grievance appeal is denied.
� R&R:  Rest and Recuperation.


� The Record of Proceedings does not identify the date on which grievant submitted her application.


�  The FSP is a career mobility program providing members of the Foreign Service the opportunity to train for another specialty.


� Pursuant to 3 FAM 4451, “Filing of Grievance,” if the agency has not provided a decision within 90 days of a grievance presentation, a grievant is entitled to file a grievance with this Board no later than 150 days after such presentation.  The Board may extend or waive this time limit for good cause shown.


� On July 17, 2006, the Department issued an interim directive (ALDAC telegram 00119416) superseding the text in this section.  However, the wording as quoted remains in the directive.


� In July 2006 the Department issued an interim directive superseding the text in this section; the details are contained in ALDAC 00119416.  The language cited herein is the FAM section applicable at the time that grievant was notified of her acceptance into the FSP. 


� Following notification of her selection for the FSP, [Grievant] appears to have not undertaken the proposed R&R travel.  The relief she seeks is that she be allowed to undertake such travel in the future based upon her tour of duty in [Blank].
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