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ORDER:  MOTION FOR RECONSIDERATION

I.  ISSUE

This Order addresses the motion of the grievant for reconsideration of this Board’s Decision of October 24, 2007, denying his appeal.
  Grievant’s motion is denied.
II.  BACKGROUND

The grievant, a Senior Foreign Service officer with the agency, appealed the agency’s decision to suspend him for eight days without pay for shoplifting at a music store in [country].  At the time of the incident, January 4, 2006, he was a Public Diplomacy officer at the U.S. Embassy in [city].  The grievant was detained for shoplifting three CDs.  The police were summoned and the grievant was informed that the store intended to press charges.  Ultimately, the local prosecutor decided not to proceed with prosecution because of grievant’s diplomatic status.  Grievant, initially, did not report the incident to Embassy officials.

By letter of March 27 the Department advised the grievant that it proposed to suspend him for 14 calendar days, with a decision letter to remain in his Official Performance File (OPF) for two years, or until reviewed by two promotion boards.  The charges against the grievant were:

Charge 1:  Poor Judgment

You exhibited extremely poor judgment when . . . you were detained for shoplifting by security personnel at [store name] . . . . Your case was subsequently referred to the local police authorities for action.  When interviewed by the Embassy RSO, you explained that the day prior to this incident you had attempted to return four CDs that you received as a Christmas gift to this store.  You indicated that the customer service representative informed you that the store could not accept the CDs for return because they were no longer in their original plastic over-wrapping.  You acknowledged to the RSO that you returned to the store the next day with the intention of trying to return the CDs again but changed your mind since the same customer service representative was there and you expected another refusal.  You indicated that you then decided to leave the original four CDs in the store and take other CDs to replace them.  You explained that during this time you were angry and “not thinking straight.”  You acknowledged that you placed three CDs in your bag and left the store without paying for them.  When confronted by a [store name] employee near the street outside of the store you indicated that you revealed to the employee that you had the three CDs in your briefcase. 

Charge 2:  Lack of Candor

When asked to explain what you had done with the four CDs you had attempted to return to the store, you indicated that you placed them on a table in the Classical Music section and then proceeded to locate CDs that interested you as replacements.  You indicated that you removed the new CDs from the shelf and placed them into an outer compartment of your briefcase.  You then corrected yourself stating that you had browsed the store first, then placed the four CDs on the table and had taken the other three CDs quickly, ‘on the spur of the moment.’  However, when the RSO viewed the surveillance video, you were seen removing a second CD and placing it in your briefcase as you approached the escalator to depart the store.  The claim that your shoplifting incident was a “spur of the moment” event is not borne out by the video evidence.

Aggravating factors:

The Ambassador received a letter from the Managing Director of  the store outlining the incident and informing the Ambassador of their intent to press charges for shoplifting.  You admitted to the RSO during your interview that you had chosen not to inform post management or RSO personnel of the incident in an attempt to prevent any resulting embarrassment or damage to your career.

The deciding official sustained the charges, but mitigated the suspension to 10 calendar days and corrected the proposing official’s error as to how long the discipline letter would remain in the grievant’s OPF from two years to “until next promoted.”  The grievant filed a grievance, and the Deputy Assistant Secretary for Human Resources sustained Charge 1, but based on newly-presented evidence did not sustain Charge 2.  However, she only reduced the penalty from 10 to eight days because she found Charge 1 “far more serious.”

The grievant appealed to this Board admitting the charge, but contesting the severity of the penalty premised primarily on the precept of like penalty for similar offenses and the Douglas factors.  In the course of the proceedings grievant filed a discovery request which included the following:

Please provide a redacted copy of the final discipline decisions in any other like cases (whether or not relied upon by the proposing or deciding officials) occurring at the agency within the past six years involving Poor Judgment and/or Lack of Candor, including the following cases from the Department’s List of Offenses and Discipline Imposed . . . .

. . . 

2000, Employee 48, Off-duty Misconduct – shoplifting, oral admonishment;

With respect to this request, on January 3, 2007 the agency objected to the request as “irrelevant, immaterial, overly burdensome, and unlikely to lead to discoverable evidence.”  It objected to requests for information from case files more than five years old and stated that it had reviewed the cases and found that none of them were “like” grievant’s.

In Interrogatory No. 4, grievant requested:  “Please explain all factors, including any mitigating or aggravating factors, that led the deciding official to impose a 10 day suspension against me, while the Department only imposed an admonishment against Employee 28 [sic] on the 2000 chart for shoplifting.”  The Department responded in part:

The Department assumes that you intended to refer to Employee 48 on the 2000 chart.  The shoplifting in that case occurred in the United States.  Because it occurred domestically and there were no other relevant attendant circumstances, the Department found no nexus to employment.  However, the Department orally admonished the employee that had the shoplifting occurred overseas, administrative action would have been taken.  

In a submission dated January 22, 2007 grievant filed a Motion to Compel Discovery, which, inter alia, referred to Interrogatory No. 4.  He sought the letter of admonishment issued to the employee and any other documents relating to the oral admonishment, asserting that the case was “like” his in that both involved shoplifting.  He again requested a redacted copy of any document that explained the rationale for only admonishing the employee.

The Department responded to the motion:

No disciplinary action was taken against this employee because the Department found that there was no nexus between the off-duty conduct and efficiency of Civil Service employment.  An employee who is arrested in the United States for shoplifting is not like an employee arrested overseas for the same or similar offense.  As this Board has ruled on several occasions, the nexus requirement for misconduct that occurs domestically is quite high.  By contrast, the nexus regarding an employee such as the grievant who engaged in an illegal act overseas – an act that resulted in his detention by security personnel at the store where the shoplifting occurred – is plainly present. (Emphasis added)

In its Order:  Motion to Compel,
 this Board ruled that information concerning the discipline of Civil Service employees was irrelevant and immaterial to this proceeding.  The conditions of employment and the legal authorities and regulations regarding discipline for Foreign Service employees differ from those of the Civil Service.

In his supplemental submission, grievant continued to argue that, according to AFSA,
 the employee arrested for shoplifting in the U.S. was a Foreign Service employee whose security clearance was placed on probation.  He claimed she was sentenced to two days in jail and 100 hours of community service.  The Department’s response to this again reiterated that the case involved a Civil Service employee, the Board had ruled on this issue, and that it could not be revisited.

In a Decision of October 24, 2007, this Board denied the grievance and stated with respect to this issue:  “The Department states that this case involved a Civil Service employee.  In his rebuttal submission grievant represented that according to AFSA the employee was a Foreign Service employee.  We have no reason to doubt the Department’s position, and AFSA has provided no evidence to refute it.”

III.  DISCUSSION AND FINDINGS

The grievant filed a Motion for Reconsideration on October 30, 2007 based on 22 CFR 910.1 (c), the need to correct a clear error or prevent manifest injustice.  The motion stated:

Reconsideration is appropriate in the grievant’s case based on the Board’s legal error (i.e., its placement of the burden of proof on the grievant and AFSA, instead of on the Department where it belonged) and the Department’s misstatement of a material fact relating to a like case of shoplifting in which the employee, a Foreign Service [employee], received only an admonishment.

AFSA provided a sworn statement as to its prior representation of Employee 48 in the 2000 case, that she remained in the Foreign Service thereafter and that she did not convert to the Civil Service until after being disciplined in another matter.  The grievant contends that the Department made a material misrepresentation of fact regarding the employee and that the Board’s decision constitutes an error of law.  He further contends that the proposing and deciding officials violated 3 FAM 4373
 and that the deciding official violated 3 FAM 4374 (1)
  by not considering that the agency had only admonished a Foreign Service employee convicted of petit larceny.  He argues that the Department cannot meet it burden of consistency of penalty because neither official was presented with any information as to this employee.

The Department’s response to the motion for reconsideration admits that AFSA is correct as to the nature of the appointment of the shoplifter in the U.S. – she was in fact an FP-06 Foreign Service employee at the time of the incident.  It apologizes for the “inadvertent mistake.”  However, despite its mistake, it contends that this Board relied on two other grounds to distinguish the U.S. shoplifter from the grievant:  Senior Foreign Service officers and supervisors are held to a higher standard than less-experienced employees as they are charged with setting proper examples for subordinates; and 3 FAM 4139.8 makes it clear that especially exacting requirements are placed on officers serving overseas.

The Department claims it specifically considered the location (i.e., in the U.S.) of Employee 48’s misconduct incident in deciding not to impose formal discipline in that case.  The agency argues that the Motion for Reconsideration should be denied because the U.S. employee’s status as a civil servant was not a determinative factor in the Board’s decision, and therefore there is no error or manifest injustice in the Board’s reasoning.  “Now that personnel status has been clarified by the Department, the Board’s assignment of the burden of proof regarding employee 48 (2000) is moot.”

The Board is troubled by the Department’s errors in its consideration of this case.  The proposing official’s representation that the discipline letter would remain in grievant’s OPF for two years or two promotion board reviews instead of until his next promotion was a mistake that should have been obvious to any agency official drafting, reviewing, and approving the letter.  The Department’s repeated mischaracterization of the status of the employee arrested for shoplifting in the U.S. reflects less than thorough research and failure to recheck facts, even after the grievant contended adamantly that the agency was in error.  Although there is no evidence of intentional misrepresentation, the agency simply continued to assume that its initial assertion was true.

Absent clear evidence to the contrary, this Board tends to credit agencies with the presumption of regularity.  Based on the evidence now before us, it is clear that our decision of October 24, 2007 erred in crediting the Department with the presumption of regularity in this instance and in thereby finding the Department’s repeated assertions to be the more creditable.  In our decision
 we found: “The Department states that this case involved a Civil Service employee.  In his rebuttal submission grievant represented that according to AFSA the employee was a Foreign Service employee.  We have no reason to doubt the Department’s position, and AFSA has provided no evidence to refute it.”  Having credited the presumption of regularity, however, we did not intend then to shift the established burden of proof.

Just as employees are responsible for knowing their agency’s regulations as they pertain to them, the Department has an obligation to provide accurate information to employees who are subject to disciplinary action and to this Board in appeal proceedings.  Neither party has provided documentary evidence of the rationale applied by the Department in deciding on an oral admonishment in the case of Employee 48.  That took place six years before the Department proposed disciplinary action against grievant, and there is apparently no contemporary written record of the agency’s rationale.  Absent such documentation, the agency’s assertions in 2007 can only be regarded as speculative and thus do not merit consideration.  

However, the fact that Employee 48 was still a Foreign Service employee at the time of the admonishment does not change the key differences between that case and grievant’s.  The grievant’s offense took place overseas, where an especially high standard of behavior is expected; he is a senior officer and was serving in a high-visibility position, and he avoided criminal prosecution only by virtue of his diplomatic immunity.   Given these significant differences, we do not find the Department’s omission of the 2000 case in the information provided to the proposing and deciding officials to be harmful error.  We have no reason to assume that the deciding official in grievant’s case would have imposed a different penalty had he been apprised of the 2000 case.  We continue to hold that the Department’s assessment of the penalty in grievant’s case was a reasonable exercise of managerial discretion and was not shown to be so harsh or disproportionate to the proven offense that it should be mitigated by the Board.

IV.  ORDER

The Motion for Reconsideration on the issue of appropriateness of the eight-day suspension without pay is denied.

� FSGB Case No. 2006-049.


� FSGB Case No. 2006-049 (April 20, 2007).


� American Foreign Service Association, the exclusive representative for Foreign Service employees.


� 3 FAM 4373 states in part:  In deciding whether to discipline an employee and in selecting an appropriate disciplinary action, the proposing or deciding official takes into consideration the constructive purpose of discipline, which is intended to: . . . . (3)  Be fair and reasonable in its degree of severity.


� 3 FAM 4374 (1) The disciplinary action taken should be consistent with the precept of like penalties for similar offenses with mitigating or aggravating circumstances taken into consideration.  Whether or not offenses are alike will be based on the similarity of the underlying conduct rather than how the charge is worded.  The action taken should be fair and equitable; and if a penalty is warranted, it should be no more severe than sound judgment indicates is required to correct the situation and maintain discipline.


� At page 27.





PAGE  
9
FSGB 2006-049


