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CASE SUMMARY

HELD:  The Department met its burden to prove that an officer’s eight-day suspension without pay for shoplifting overseas was reasonable, and grievant failed to demonstrate detrimental reliance on the Department’s mistake in the proposal letter stating that the decision letter would remain in his OPF for two years.

OVERVIEW

Grievant, a Senior Foreign Service officer, appeals the Department of State decision to suspend him for eight calendar days without pay for the use of poor judgment in shoplifting three CDs from a music store overseas.  He alleges the agency did not consider extenuating circumstances, possible inequity, mitigating circumstances, and that he had already been sufficiently punished by mention of the incident in his EER, which would remain in his file for the duration of his career, rather than the two years mentioned in the proposal letter.  He also argued that the unsustained charge of lack of candor merited more than a two-day reduction in his suspension.

Grievant took none of the steps he said he would have taken had he known of the mistaken reference to length of time the discipline letter would remain in his file (contest the merits, retain legal counsel or AFSA representation), in the intervening five months prior to his appeal to this Board.  The Board found that the Department’s mistaken reference was rectified in its decision letter.  While recognizing that the deciding official enlarged the penalty from that specified in the proposal letter, the Board held that doing so was required by the applicable law.  

Grievant’s challenge to the deciding official’s finding that the Ambassador deemed the incident an embarrassment to the Embassy and USG was without merit.  Support testimonials from the Ambassador and DCM over one year later do not change sentiments expressed closer in time to the incident.  Widespread publicity is not required to demonstrate an adverse effect on the efficiency of the Service; the potential for embarrassment is sufficient.  Grievant’s actions created that potential and the likelihood of embarrassment only decreased when the local prosecutor declined to press charges in light of grievant’s diplomatic immunity.  

The Board determined that Douglas factors were properly considered, the eight-day suspension was within the permissible range of penalties, and administrative collateral estoppel had not been demonstrated.

The appeal was denied. 

DECISION

I.  THE GRIEVANCE
Grievant, a Senior Foreign Service Officer with the Department of State (agency, Department), is appealing the agency’s decision to suspend him for eight days without pay for shoplifting at a music store in [country].  He contends that the Department did not consider certain extenuating circumstances in his case and that he was misled by the agency’s having mistakenly informed him that the discipline letter would remain in his Official Personnel File (OPF) for two years or until reviewed by two promotion boards, rather than the 10 years or until next promoted that it later stated.  For relief, in his appeal he initially requested that the penalty be mitigated to five or fewer days’ suspension and that any letter of discipline be removed from his OPF after no more than two years.  In his supplemental submission grievant requested the Board to mitigate his eight-day suspension to an admonishment at most.  In his rebuttal submission he asks that the Board mitigate the proposed disciplinary action and impose no further punishment.

II.  BACKGROUND

At the time of the shoplifting incident grievant was a Public Diplomacy Officer at the U.S. Embassy in [city, country].  On January 4, [year], he was detained for shoplifting three CDs from a music store.  The police were called, and [grievant] was informed that the store would prosecute.  The grievant contacted a lawyer, who, on January 12, [year], informed him that he had heard that the local prosecutor had declined to prosecute because of grievant’s diplomatic status.  Grievant heard nothing further until January 27, when the Ambassador’s special assistant presented him with a copy of [the store’s name] letter of January 18 to the Ambassador, informing him that [the grievant] had been “apprehended while shoplifting” and that the store was pressing charges despite [the grievant’s] diplomatic immunity.

That same day the Regional Security Officer (RSO) interviewed [the grievant] to obtain an explanation of the circumstances of the incident and, on February 3, he sent an interview report and telegram to the Department of State’s Bureau of Diplomatic Security (DS) for action.  By letter of March 27, the Department advised [the grievant] that it was proposing to suspend him for 14 calendar days without pay, with any decision letter to remain in his Official Personnel File (OPF) for two years or until reviewed by two promotion boards.  The charges against grievant were:

Charge 1:  Poor Judgment

You exhibited extremely poor judgment when . . . you were detained for shoplifting by security personnel at [store’s name] . . . .  Your case was subsequently referred to the local police authorities for action.  When interviewed by the Embassy RSO, you explained that the day prior to this incident you had attempted to return four CDs that you received as a Christmas gift to this store.  You indicated that the customer service representative informed you that the store could not accept the CDs for return because they were no longer in their original plastic over-wrapping.  You acknowledged to the RSO that you returned to the store the next day with the intention of trying to return the CDs again but changed your mind since the same customer service representative was there and you expected another refusal.  You indicated that you then decided to leave the four original CDs in the store and take other CDs to replace them.  You explained that during this time you were angry and “not thinking straight.”  You acknowledged that you placed three CDs in your bag and left the store without paying for them.  When confronted by a [store’s name] employee near the street outside of the store you indicated that you revealed to the employee that you had the three CDs in your briefcase.

Charge 2:  Lack of Candor

When asked to explain what you had done with the four CDs you had attempted to return to the store, you indicated that you placed them on a table in the Classical Music section and then proceeded to locate CDs that interested you as replacements.  You indicated that you removed the new CDs from the shelf and placed them into an outer compartment of your briefcase.  You then corrected yourself stating that you had browsed the store first, then placed the four CDs on the table and had taken the other three CDs quickly, ‘on the spur of the moment.’  However, when the RSO viewed the surveillance video . . . you were seen removing one CD from a rack and placing it in your briefcase.  Approximately 7 to 10 minutes later in the video, you were seen removing a second CD and placing it in your briefcase as you approached the escalator to depart the store.  The claim that your shoplifting incident was a “spur of the moment” event is not borne out by the video evidence.

Aggravating Factors:

The Ambassador received a letter from the Managing Director of [store’s name] outlining the incident and informing the Ambassador of their intent to press charges for shoplifting.  You admitted to the RSO during your interview that you had chosen not to inform post management or RSO personnel of the incident in an attempt to prevent any resulting embarrassment or damage to your career.

On May 8 grievant responded to the proposal letter, admitting poor judgment, but pleading extenuating circumstances, possible inequity, and mitigating factors.  He also stated that the incident had been addressed in his Employee Evaluation Report (EER) and argued that the proposed disciplinary action was redundant, because the EER would remain in his OPF for the duration of his career, while the proposed discipline letter would only be in his file for two years.

By decision letter dated June 30, the deciding official sustained the two charges, but mitigated the penalty to 10 calendar days.  He also corrected a statement in the proposal letter which he ascribed to a typographical error:  instead of remaining in grievant’s OPF for two years, pursuant to 22 U.S.C. Section 4004
, “any record of disciplinary action that includes a suspension of more than five days . . . shall remain a part of the [OPF] until the member is . . . next promoted.”

The grievant filed a grievance with the Department on September 12 alleging that he had relied to his detriment on the proposal letter’s statement that the discipline decision letter would only remain in his OPF for two years.  With only three promotion board reviews left before reaching his time-in-class date, [the grievant] had been looking forward to one final review without the harmful letter in his file, and for that reason had limited his responses to extenuating circumstances only.

He also took issue with the “lack of candor” charge.  He had submitted his written statement of January 30 to the RSO without knowledge of the contents of the RSO’s January 29 report.  The “spur of the moment” phrase he used referred only to the third CD he picked up on the way to the escalator – that is, unlike the other two, he had not examined it earlier.

The Deputy Assistant Secretary (DAS) for Human Resources (HR), in a decision dated October 27, sustained Charge 1, and in light of grievant’s newly presented memo of January 30 which she found credible, did not sustain Charge 2.  However, because in her view Charge 1 was “far more serious,” she reduced the penalty by only two days, from ten to eight days.

The grievant filed an appeal with this Board on November 21.  After discovery requests, a motion to compel discovery, a Board Order on the motion, a supplementary submission by grievant, response by the Department and a rebuttal submission, the Record of Proceedings (ROP) was closed on September 6, [year].

III.  POSITIONS OF THE PARTIES

The Grievant

The grievant presents his case as follows:

He acknowledges exercising poor judgment and deeply regrets his actions, but believes that an eight-day suspension is unwarranted.  The agency’s proposal letter was misleading, causing him not to “mount as vigorous a defense as I would have done in the crucial early phase had I been correctly informed.”  Assuming that the discipline letter would remain in his OPF for only two years, he restricted his response to extenuating or mitigating factors rather than rebutting the specific charges he faced.  He did not seek legal assistance or representation from AFSA
 or obtain letters of support from supervisors at that time in the belief that any discipline letter would be removed from his file prior to his last Selection Board review before expiration of his time-in-class.  It is unreasonable to have expected grievant to know the applicable regulation.  Human Resources failed in its responsibility to correctly notify him and should be estopped from placing the letter in his file and leaving it there “until I am next promoted.”

This Board has previously held
 that it has authority to provide relief in a clear misrepresentation by an agency officer, which was reasonably relied on by an employee to his detriment.  Grievant’s case fits within those parameters because he reasonably believed the proposing official’s
 misrepresentation of how long the decision letter would remain in his OPF.  HR/ER is involved in all Department disciplinary actions, and grievant had no reason to doubt information he received from it.  Two years was not a typographical error; it was a misstatement, but a crucial one in that he would be retired if not promoted by one of his next three promotion panels.  He believed that he could look forward to at least one last Selection Board promotion review without the detrimental discipline letter in his file.

There are several cases where the days of suspension imposed were longer than grievant’s eight days, yet the FSGB held that a letter should be placed in the employee’s OPF for two years or until reviewed by two promotion panels.   See, for example, FSGB Case No. 2000-016.

The Department has not met its burden in establishing the reasonableness of the penalty in his case.  The deciding official deemed the “lack of candor” charge serious, and the subsequent dismissal of the charge by the agency warranted a more significant reduction than just two days of the ten-day suspension.  The grievant equates “lack of candor” to “lying” and notes that lying has a direct nexus to the efficiency of the Service, can affect one’s security clearance, and can result in criminal prosecution.  In FSGB Case No. 2000-023, where the employee took government equipment without permission and then made false statements to the RSO, the Department reduced the penalty from ten days to five days after dismissing the charge of false statements.

In meeting its burden to establish that an eight-day suspension is justified, the Department must establish that the deciding official correctly applied the Douglas factors.  The deciding official assessed incorrectly four of the twelve factors.

Notoriety/Embarrassment

In discussing the notoriety of the offense or its impact on the reputation of the Department, the deciding official erroneously stated:  “The Ambassador indicated that the store’s notification of the employee’s criminal conduct and its intent to press charges created an embarrassment to the Embassy as well as the USG.”  From this, he wrongly concluded that embarrassment was an aggravating factor.  There is nothing in the ROP to support that characterization, and it is contradicted by the Ambassador’s May 14, 2007, memorandum of support in which he stated:


The incident in the store had no impact on the Mission, either in terms of public embarrassment or legal consequences.  It did not appear in the media, nor has it in any way compromised [grievant’s] diplomatic status or effectiveness.  This matter is long over and done with at this end.  I do not believe that it was indicative of his character, his ethical standards, or his job performance.  I continue to have full confidence in him.

The former Deputy Chief of Mission, who had been grievant’s reviewing officer, also submitted a statement dated March 16, [year] contradicting the deciding official:

[T]he Embassy received no adverse publicity or embarrassment from the incident, which never became public.  Neither have there been any issues with the [Country] Foreign Ministry regarding [grievant’s] suitability or accreditation, either at the time or since.  Indeed, I understand the incident is a closed book as far as Mission [country] is concerned.

He explained that at the suggestion of an official in the Director General’s office, he had included a reference to the incident in grievant’s April [year] performance appraisal in order to acknowledge the incident, put it into context, and give [the grievant] a benchmark for improvement:


[The grievant] was guilty of a misjudgment during the rating period.  He got into a conflict with a store that reflected badly on him and the Embassy.  He made amends and has learned from this experience.

The former DCM submitted a second statement in June [year], to clarify his earlier remarks:

[F]ollowing an investigation and conversations with [the grievant] in which he expressed his remorse for his actions, Ambassador [name] and I decided to continue to repose our full confidence in [him].  During this process I spoke with a senior official in the DG’s office. . . . I was advised that since this was the first offense . . . the appropriate way to deal with the issue would be to make reference to it in [his] EER. . . .  I was led to believe that while the matter would be reviewed by HR, this notation in his EER would probably close the matter. . . .

Grievant maintains that he was personally embarrassed and embarrassed for any extra work he may have caused the Mission.  But there was no public embarrassment and the Department has presented no evidence to support its claim that the “potential” for embarrassment “loomed large.”

Rehabilitation versus Surrounding Mitigating Circumstances

The deciding official erroneously concluded grievant’s rehabilitation potential was a neutral factor because of his persistence in expressing his belief that the store had done him an injustice.  The official stated:


Although the employee expressed remorse for his conduct and is unlikely to repeat the conduct, the employee still appears to place some of the blame on the store employee for not allowing him to return the merchandise rather than taking total responsibility for his actions.

Grievant had recently received a low-ranking letter from the Promotion Board.  He had been very upset by this and then by the store clerk’s demeanor.  He was simply recounting his state of mind on the day of the incident to the deciding official when relating that he had become very angry, perceiving that the store was cheating him by refusing to exchange the pristine condition CDs (when it sells CDs without their wrappings), and by the “rude and insulting behavior” he received from the store employee.  He was putting his actions into context:


Instead of finding that these facts went to item 11 of the Douglas Factor memo (“mitigation [sic] circumstances surrounding the offense, such as unusual job tensions, personality problems, harassment or bad faith, malice or provocation on the part of other(s) involved in the matter”), [the deciding official] erroneously applied these facts to item 10 of the . . . memo (“potential of the employee’s rehabilitation”) and found mitigation was not warranted.  This was wrong.

It should have been viewed as a “positive mitigating factor” because the Merit Systems Protection Board (MSPB) has held that this factor “may be demonstrated by an employee with no prior disciplinary record, good prior judgment, job dedication, and continued satisfactory, dependable job performance.”  This standard has been adopted by the Board.
  The Board held that an employee’s statement regarding the provocation of others did not justify a conclusion that a grievant lacked remorse and potential for rehabilitation.

The Ambassador and DCM recognized that this was an isolated incident and had full confidence in grievant, as evidenced only a few weeks after the incident by the Ambassador’s asking him to take over the Deputy Principal Officer position in [City] six months earlier than planned.  This demonstrated his excellent potential for rehabilitation.

Mitigation was warranted by grievant’s unusual job tension and provocation of the clerk at the time of the shoplifting incident.  He was shocked and very upset by the low-ranking statement, following 28 years of stellar performance, awards and promotions.  And, it is wrong of the Department to assert that his anger at the store clerk’s rude behavior undermined his rehabilitation potential.

Like Penalty for Similar Offense

The Department has not met its burden to establish that any discipline imposed is consistent with the precept of like penalties for similar offenses under 3 FAM 4375 [sic].
  When the Board finds that an agency has failed to demonstrate consistency of penalty in similar cases, it is the Board’s responsibility to “weigh the relevant Douglas factors, and correct the agency’s decision to the extent necessary to bring it within the parameters of reasonableness.”

An eight-day suspension is inconsistent with the precept.  The Department, citing four “comparator cases,” claims there are no cases like his.  However, the fourth case is similar and should be considered “like,” as well as a fifth case, which occurred in the U.S. instead of overseas.  The fourth case involved a Foreign Service (FS) employee on temporary duty (TDY) overseas.  He was arrested by the local police for drunk and disorderly conduct, and the embassy/consulate was contacted, but the employee received only an admonishment.  This is a “like” case in that grievant and this employee were both serving abroad.  However, grievant was not arrested, and the [Country] police never contacted the embassy.  The Department’s attempt to distinguish that case from his is unconvincing, when it implies that alcohol consumption is different than “a deliberate and calculated act of shoplifting by a person not impaired by alcohol.”  The employee in that case made a conscious decision to become drunk.

The fifth case, number 48 on the 2000 list of offenses and discipline imposed,
 involved a FS employee arrested in the U.S. for shoplifting, who received only an admonishment.  The Department has provided no evidence to support its assertion that because it occurred in the U.S. there was no nexus to employment, and the Grievance Board mistakenly believes that this involved a Civil Service employee, based on the Department’s erroneous claim.  According to AFSA, this was a FS employee who received only an oral admonishment for shoplifting over $300 worth of merchandise.  She was convicted and her security clearance was placed on “probation for two years.”  This is a “like case” regardless of where it occurred and the Department has presented no reason to justify why being overseas was an aggravating factor justifying an eight-day suspension versus an admonishment in the U.S.  Had grievant known to seek AFSA’s assistance earlier, AFSA would have raised this “like” case with the deciding official “and this may have influenced his decision.”

As this Board held in FSGB Case No. 2002-052 (November 9, 2000):  

[T]he Department takes an unrealistically narrow and legally unsustainable view of what constitutes “like cases.”  Its view of a “like case” is one virtually identical on its facts – here, one involving doctored official documents which have been presented to a court.  However, we do not consider that the incidental, circumstantial trappings of false or fraudulent employee conduct cited by the Department are necessarily controlling.  We find that in reasonable scope, “like cases” may sensibly encompass, at least presumptively, all those in which the nature of the charges is reasonably comparable . . . .

Grievant has already been effectively admonished by the DCM, both verbally and in his 2006 EER, which is a permanent part of his OPF.  Because the 2007 Selection Boards (SBs) met over the summer of 2007, if the Grievance Board imposes any amount of discipline on him, his career will be effectively ended, as his time-in-class expires on December 1, 2009, and the two remaining SBs would see the discipline letter.

The Department

The typographical error in the proposal letter does not prevent the Department from proceeding with the disciplinary action and imposing the penalty on grievant.  The FSGB has interpreted OPM v. Richmond, 496 U.S. 414 (1990), as standing for the proposition that when a government employee makes a promise that the employee’s agency is not legally empowered to carry out, the government cannot be held to that promise.

The Grievance Board has consistently held that “employees are responsible for knowledge of their agencies’ regulations as they apply to them.”
  22 U.S.C. Section 4004
 provides that suspensions of more than five days must remain in an employee’s OPF until next promoted.  This requirement is also found at 3 FAM 4355 e., and employees were reminded of it in a Department Notice and ALDAC
 in 2004.  Grievant has admitted to the merits of the charge of poor judgment, and it is disingenuous to argue now that he was deprived of a fair opportunity to address the merits of his shoplifting case.

Even so, in his agency level grievance [the grievant] could still have retained any legal representation he wished and rebutted the charges against him.  However, he did not seek representation or contest the facts of the shoplifting incident.  Even now, in his grievance appeal, [the grievant] does not contest the merits.  This undermines his argument that he was harmed in his ability to address the merits of the charges against him by the error in the proposal letter.

The DAS properly exercised her authority in reducing the deciding official’s penalty from ten days to eight days of suspension without pay.  She did not sustain the “Lack of Candor” charge.  She explained her rationale: “I further find, however, that Charge 2 is secondary to the far more serious charge arising from the shoplifting.  I find, therefore, that only a minimum reduction in the penalty is justified, and the penalty shall be reduced from ten days to eight days.”

Grievant mistakenly argues that the lack of candor charge “loomed large” in the discipline proposal.  That charge read:


When asked to explain what you had done with the four CDs you had attempted to return to the store, you indicated that you placed them on a table in the Classical Music section and then proceeded to locate CDs that interested you as replacements.  You indicated that you removed the new CDs from the shelf and placed them into an outer compartment of your briefcase.  You then corrected yourself stating that you had browsed the store first, then placed the four CDs on the table and had taken the other 3 CDs quickly, ‘on the spur of the moment.’  However, when the RSO viewed the surveillance video provided by the store, you were seen removing one CD from a rack and placing it in your briefcase.  Approximately 7 to 10 minutes later in the video, you were seen removing a second CD and placing it in your briefcase as you approached the escalator to depart the store.  The claim that your shoplifting incident was a “spur of the moment” event is not borne out by the video evidence.

The DAS decided not to sustain Charge 2 after grievant explained the seeming discrepancy - he was not correcting what he said, but rather how the RSO had recapitulated his statement as it pertained to “spur of the moment.”  Grievant said he had picked up the third CD on the spur of the moment and had not examined it as he had the other two.  However, “lack of candor” is not, as grievant claims, the same as “lying,” as it does not contain an element of intent.
  The DAS found grievant’s contemporaneously written memorandum sufficient to rebut the charge of lack of candor, but she was not unreasonable in concluding that exactly how the three CDs were taken paled in comparison to the underlying crime of shoplifting by a U.S. diplomat.  Her decision to reduce the penalty from ten to eight days is not an abuse of discretion.

Grievant contests four of the deciding official’s Douglas factor findings:  embarrassment to the USG; potential for rehabilitation; job tensions/provocation; and, like penalties for similar offenses.

Embarrassment/notoriety

The deciding official correctly determined that grievant’s shoplifting caused embarrassment to the Embassy – an aggravating factor.  He stated that the Ambassador had indicated that the store’s letter and its intention to press charges were an embarrassment to the Embassy and USG.  Grievant told the RSO that he did not report the incident and the store’s intent to press charges to the Embassy, because the matter was embarrassing and he hoped that it would disappear without Embassy involvement.

Grievant claimed in his own January 30, [year] statement to the RSO that he had not wanted to get the Embassy involved in what he saw as a “private affair,” and he apologized “for the embarrassment as well as extra work that I may have caused the Mission.”

Instead of disappearing, the incident became notorious at least to all those involved at the store and to the [Country] Police.  The letter from the managing director of the store to the Ambassador advised that even though [the grievant] had diplomatic immunity, it had laid charges.  It went on to say:

We lay charges whenever an instance of shoplifting occurs in our store, unless the perpetrator is a minor or a juvenile.  With young people, we assume a first and singular lapse. . . .

In the case of [the grievant], I do not believe that it was juvenile carelessness.  Therefore, in this case, I did not forgo the laying of charges, or informing you of this incident.

In grievant’s April [year] EER, the DCM cited grievant for the incident:  “[the grievant] was guilty of a misjudgment during the rating period.  He got into a conflict with a store that reflected badly on him and the Embassy.  He made amends and has learned from the experience.”

Further, in a February 6, [year] e-mail message to DS, the RSO reported that the Ambassador and DCM had concerns about grievant’s judgment and leadership:

This particular individual has utilized extremely poor judgment concerning his actions . . . and I don’t believe we want someone with this type skewed logic leading and possibly having to make important life/safety issues for a 900 employee plus facility.  I’ve discussed and kept our DCM . . . informed of the incident as well as the Ambassador who has been advised.  In my meetings w/ the DCM we discussed exactly the same thought I pass to you here concerning this person’s ability to be the Deputy in Frankfurt.  He and the Ambassador are thinking along the same lines as myself concerning the judgment and leadership performance of this individual but I want to bring this matter to your attention for any action on behalf of your office.

The supportive memorandums from the Ambassador and DCM over a year later do not contradict their earlier statements.  The shoplifting incident and the store’s decision to call in the [Country] police and press charges reflected poorly on grievant and the Embassy.  The grievant identified himself as a U.S. diplomat when he presented his diplomatic credential to the police as proof of identity.  The incident did not have to actually create public embarrassment to be of concern to the Department.  “[T]he potential that this matter could have created public embarrassment loomed large.”  Grievant’s own attorney stated that the reason the prosecutor did not proceed with the charge was because of grievant’s diplomatic status.

Potential for Rehabilitation

The deciding official found grievant’s potential for rehabilitation neither aggravating nor mitigating:  “Although the employee expressed remorse for his conduct and is unlikely to repeat the conduct, the employee still appears to place some of the blame on the store employee for not allowing him to return the merchandise rather than taking total responsibility for his actions.”

In his January 27, [year] interview with the RSO, in his January 30 written statement, and in his written and oral responses to the deciding official grievant sounded the same theme – anger, outrage, and frustration.  For example, in his statement:

I was outraged by what I saw as an injustice as well as by the rude and brusque manner in which I was treated.”

. . .

Feeling a mixture of indignation and anger, I turned away in frustration.  Nevertheless, out of habit I went to the classic section in the basement and looked around.  Meanwhile I was brooding and getting angry over the situation and began to think that, if the store would not honor its obligation to me, as I saw it, perhaps I was justified in taking action on my own. . . .

The deciding official found his potential for rehabilitation to be a neutral factor because grievant persisted throughout the investigation and discipline proceedings in his belief that the store had done an injustice to him.  The Department does not believe grievant’s sense of injustice should have been considered under factor 11, mitigating surrounding circumstances.

Unusual Job Tensions and Provocation by Store Clerk

Grievant’s depressed mood from a recently received low-ranking statement was properly considered by the deciding official under factor 11 and he found it did not justify lowering the number of days of suspension for a criminal act committed overseas.  The customer representative’s allegedly rude behavior was not analyzed as “provocation by others” in this factor because grievant did not claim that he was provoked into shoplifting until his Supplemental Submission of May 22, [year].  Grievant specifically denied provocation in his May [year] submission to the deciding official:


As I have consistently admitted, I displayed very poor judgment and highly inappropriate behavior on the occasion in question.  I was infuriated by what I saw as the store cheating me by refusing to exchange newly purchased non-sale items returned in pristine condition, as well as by the rude treatment I received from store employees.  This is in no way an excuse or a justification for my actions, but does help put them into context. . . .

Even if the store’s customer representative informed grievant in a rude manner that CDs not in original packaging could not be returned, it does not justify or mitigate the ensuing criminal act committed by an American diplomat overseas.

Like Penalties for Similar Offenses

The FSGB has already ruled in this appeal that the two cases grievant continues to cite are not like or similar to his.
  He cannot revisit that decision.  Further, the FSGB has consistently ruled that Civil Service discipline cases differ from those of Foreign Service cases because of the higher standard of conduct required of Foreign Service members.

For purposes of like penalty for similar offense, there are no cases similar to the grievant’s.  Even if the Board were to find that it might have analyzed the Douglas factors differently, that would not equate to an eight-day suspension being outside the tolerable bounds of reasonableness.  While grievant takes issue with three factors, he did not contest six additional ones that the deciding official found to be aggravating factors.

IV.  DISCUSSION AND FINDINGS

In a grievance appeal contesting a disciplinary action, the agency has the burden of establishing, by a preponderance of the evidence, that the disciplinary action is justified, that the penalty imposed is reasonable, and if relevant, consistent with disciplinary action taken in similar cases.
  Based on the discussion that follows, we find that the Department has carried that burden.

Detrimental Reliance

Grievant argues that: he should be able to rely on the Department’s representation that the discipline letter would only remain in his OPF file for two years; it is unreasonable to expect him to know the appropriate regulation; and because of the Department’s error he did not “mount as vigorous a defense” as he would have in responding to the disciplinary proposal.

He relies on FSGB Case No. 2005-069 (April 27, 2007), as supporting his position.  We do not find that case controlling.  There the Board found that grievant had been harmed by the erroneous advice of a Career Development Officer (CDO).  As a leave authorization officer, the CDO approved sick leave requests for four months.  However, since this exceeded the 12 week (480 hours) limitation on the use of sick leave under the Family Medical Leave Act (FMLA), the Department charged the excess 200 hours against the employee’s annual leave balance.  There was a clear representation by an authorizing officer that his sick leave was available for use, grievant relied on the representation, and his reliance under the circumstances was reasonable.

We have held in the past that employees are expected to know their agency’s regulations as they pertain to them.
  However, the expectations can hardly be less for agency officials who routinely propose and decide on disciplinary action.  That said, whether the incorrect reference to the length of time a disciplinary decision letter would remain in the OPF was a typographical error or a mistake, there has been no detrimental reliance demonstrated.  Grievant’s case was still at the agency level when the error was discovered and rectified.  Even after learning in the decision letter that the letter would remain in his file until next promoted, grievant did not contest the merits of his shoplifting, retain legal counsel, or seek representation by AFSA.  These are all steps he said he would have taken had he known of the applicable regulation, and there was ample time between the June 30, [year] decision letter and his agency-level grievance of September 12 or his November 30 appeal to this Board to take any of them.
Moreover, even if viewed as an enlargement of the penalty from that in the letter of proposal, rather than as an unintentional misstatement of applicable regulation, we find that the Department was mandated to retain the eight day suspension in his OPF until next promoted.  Section 603(a) of the Act
 provides that recommendations of Selection Boards shall be based upon records of, inter alia, the conduct of Foreign Service members and that:  “Such records may include . . . reprimands, and other disciplinary actions.”  Section 604 provides: “The records described in section 603(a) shall be maintained in accordance with regulations prescribed by the Secretary.”

As we held in FSGB Case No. 93-36 (November 12, 1993), many provisions pertaining to promotion and retention of members of the Service in Chapter 6 of the Act are mandatory:  “The use of the word shall in statutes, contracts or the like is generally imperative or mandatory.”
  The regulations prescribed by the Secretary under the law for maintenance of discipline letters of five or more days’ suspension are that the discipline letter is to remain in the employee’s OPF until next promoted.  The deciding official had no discretion to limit its duration to two years.

Grievant cites FSGB Case No. 2000-016 (September 27, 2000) as authority for the Board to leave the number of days of suspension intact, while lowering the period of time the discipline letter would remain in the employee’s OPF from two years to one year.  In that case, the regulation in effect at the time, 3 FAM 4355 b, provided that the letter would be made part of the employee’s OPF for no less than 12 months and no more than 24 months.  That regulation is no longer in effect.

Grievant also cites FSGB Case No. 2000-023 (August 8, 2000) in arguing that the Department’s dismissal of the lack of candor charge warranted more than a two-day reduction of his ten-day suspension.  In that case, this Board upheld a ten-day suspension on two charges:  making a false statement during the course of an official investigation, and removal of government property without permission.  After the Board’s decision and for reasons unknown, the Department and the grievant in that case entered into a settlement agreement and agreed to reduce the suspension to five days.  We agree with the Department that in settlement agreements neither party concedes the merits of the other’s position and that such agreements set no precedents for later cases.

Misapplication of the Douglas Factors

Grievant challenges the accuracy of the deciding official’s finding that the Ambassador deemed the incident an embarrassment to the Embassy and USG.  In support of his contention he submits a memorandum of support from the Ambassador dated May 14, [year], stating that the incident caused no public embarrassment or legal consequences for the Mission, did not appear in the media, and did not compromise grievant’s diplomatic status or effectiveness.  A letter dated March 16, [year] from the former DCM (now assigned elsewhere as Ambassador) made similar observations.  The Board notes, however, that shortly after the incident the ARSO informed DS in a February 6, [year] e-mail message that the Ambassador and DCM were thinking along the same lines as he regarding grievant’s suitability in judgment and leadership to be Deputy Principal Officer in Frankfurt.

The Foreign Affairs Manual (FAM)
 provides guidelines for taking disciplinary action against Foreign Service members, with special attention to the connection between effective performance, efficiency of the Service, and foreign relations of the U.S.  Factors to consider in possible disciplinary action include:

Whether the individual’s conduct is such that it can reasonably be expected to interfere with effectively carrying out the policies and programs of the U.S. Government, including the responsibility to present a favorable impression abroad of the United States;

. . .

The notoriety of the individual’s conduct . . . .

3 FAM 4139.14 addresses notoriously disgraceful conduct:

[T]hat conduct which, were it to become widely known, would embarrass, discredit, or subject to opprobrium the perpetrator, the Foreign Service, and the United States. . . . [D]iscipline of an employee . . . is warranted when the potential for opprobrium or contempt should the conduct become public knowledge could be reasonably expected to affect adversely the person’s ability to perform his or her own job or the agency’s ability to carry out its responsibilities. . . .

(Emphasis supplied)

3 FAM 4314, Grounds For Admonishment And Disciplinary Action, includes:  “(10) Any misconduct that does not promote the efficiency of the Service during or outside of established work hours.”

We found in FSGB Case No. 2003-045 (March 8, 2004)
 that the grievant’s off-duty, extra-marital sexual activities did adversely affect the efficiency of the service and conflicted with the Department’s operations and mission in the broader sense of representing the values, image, and policies of the United States.  Grievant’s conduct here had a similar effect and can reasonably be viewed as an aggravating factor, particularly since a number of [Country] citizens were aware of his unlawful conduct.  The testimonials from the Ambassador and former DCM were submitted over a year later, with the benefit of knowing that there had not been any wide public notoriety or embarrassment.  While the former DCM said he had not seen the Assistant Regional Security Officer’s February [year] e-mail message at the time, he acknowledged that it reflected his views immediately after the incident.

Widespread publicity or notoriety is not required to demonstrate an adverse affect on the efficiency of the service and the Department’s mission.  As the Board ruled in FSGB Case No. 2005-063 (April 4, 2006):  “[P]roof of an actual effect on the agency’s responsibilities or mission need not be shown.”  The record clearly shows that at the time of the incident and at the time the disciplinary decision was reached, there was the potential for serious embarrassment.  Grievant’s actions – which he does not contest – created that potential, and the likelihood of public embarrassment decreased only when the local prosecutor decided not to press charges in light of grievant’s diplomatic status.
Rehabilitation Potential versus Surrounding Mitigating Circumstances

The grievant argues that his references to his low-ranking statement and to the insulting behavior he was subjected to upon attempting to return the CDs were not meant to excuse his later actions, but to put them into context.  He was recounting his state of mind at the time.  He believes the rude treatment he was subjected to by staff in the music store should have been considered as a positive mitigating factor (job tensions and provocation on the part of others) rather than an aggravating factor under “potential for rehabilitation.”

He cites FSGB Case No. 2003-004 (June 17, 2005) as holding that provocation by others did not justify a conclusion that the grievant lacked remorse and potential for rehabilitation.  In that case the Board sustained two of the six specifications for the Department’s charge of disruptive behavior.  However, it ruled that the grievant’s vigorous defense against a charge of child abuse – a charge the Department dismissed – does not demonstrate a lack of remorse.  Without ruling on whether embassy officials had in fact provoked her disruptive behavior, the Board noted that she felt she had been seriously provoked in a number of ways – including being charged with a crime she knew she did not commit.  It found that under the circumstances the agency erred by not taking her feelings of provocation into account and by not explaining the “ongoing problems” it had cited when finding that her rehabilitation potential was not a mitigating factor.  The Board ruled that the nature of the offense, in the context of a wrongful accusation of child abuse, justified reducing the penalty to a Letter of Reprimand.

The circumstances in this grievance appeal are significantly different.  The grievant was not wrongfully charged with poor judgment based on his being detained for shoplifting.  He admits that he exercised poor judgment and does not contest the essential facts supporting the charge.  Rather he has consistently argued that being depressed about his low-ranking, he became angry and took actions that were provoked by his feeling that the store had cheated him, had done him an injustice, and had insulted him on top of that.  While this does not excuse his behavior, he contends that it puts it in context.  The Board finds without merit grievant’s argument that the store’s return policy and allegedly rude and insulting employees should be considered as mitigating factors (provocation), along with his depressed mood resulting from the low-ranking statement (unusual job tension).  The grievant’s low-ranking statement and depressed mood were considered by the deciding official under this factor, and he decided it was neutral.  Since grievant specifically disavowed the rude treatment as an excuse or justification (provocation) in his May [year] submission to the deciding official and again in his supplemental submission, we find that the Department did not err in failing to consider it as a mitigating factor under Douglas factor 11.  We note that the Department did take alleged provocation into account under Douglas factor 10 and found that it was not mitigating in terms of grievant’s potential for rehabilitation.  It is one thing to find provocation as a mitigating factor for disruptive behavior in a situation where the major charge and most of the specifications were not proven and quite another when grievant has essentially conceded the facts of a crime.

Like Penalty for Similar Offenses

Grievant claims that the case of an FS employee on TDY overseas who received only an admonishment after an arrest for drunk/disorderly conduct in which the consulate was contacted is a “like”
 case because both he and that employee were “serving abroad.”  This is not a “like” case, regardless of grievant’s argument that becoming drunk was a conscious decision.  Being drunk and disruptive and shoplifting are decidedly different offenses.  According to grievant himself, the only reason that he was not prosecuted was because of his diplomatic immunity.

The other “like” case that grievant claims justifies a “similar” penalty was a shoplifting case, committed, he claims, in the United States by a Foreign Service employee, not a Civil Service employee as the agency maintains.  The employee received an oral admonishment.  In its discovery response
 the Department stated that the case was over five years old and that if it had occurred overseas, administrative action would have been taken.  In its motion to compel response, the Department stated there was “no nexus between the off-duty conduct and efficiency of Civil Service employment.”

The Department states that this case involved a Civil Service employee.  In his rebuttal submission grievant represented that according to AFSA the employee was a Foreign Service employee.  We have no reason to doubt the Department’s position, and AFSA has provided no evidence to refute it.

Conditions of employment and discipline regulations for Foreign Service and Civil Service employees are different.  Foreign Service employees are subject to high and unique standards.
  Moreover, Senior Foreign Service Officers and other Foreign Service supervisors are held to a higher standard than less experienced employees, as they are charged with setting proper examples for subordinates.
 

Regulations in 3 FAM 4139.8, Criminal Conduct, make it clear that there are especially exacting requirements for FS employees serving overseas:


Conduct which violates criminal laws, whether in the United States or abroad, will subject the employee to possible disciplinary action or separation.  The fact that Foreign Service employees serving abroad may enjoy certain privileges and immunities – no matter how these may vary by category or from country to country – the Service imposes an added obligation that each employee scrupulously refrain from activities which, but for diplomatic privilege or courtesy, would subject the employee to local criminal sanctions.

(Emphasis added)

We find that the eight-day penalty is within the permissible range of penalties in 3 FAM 4377.  While grievant challenges the Department’s conclusions on several Douglas factors, he does not challenge others that the Department found aggravating, that is:  grievant did not inform post management of the offense; the offense was serious, involving criminal misconduct; it was committed for personal gain; grievant was the Chief of Cultural Affairs and had contact with the public; the shoplifting occurred abroad; and grievant was aware that shoplifting is a crime.


The Department’s assessment of the penalty in this case was a reasonable exercise of managerial discretion and was not shown to be so harsh or disproportionate to the proven offense that it should be mitigated by the Board.

Administrative Collateral Estoppel

Finally, grievant has made the argument that he has already been effectively admonished by the DCM both verbally and in his [year] EER, which is a permanent part of his OPF and will be seen by future selection boards.  The DCM and the Ambassador have expressed full confidence in grievant and their belief that grievant’s shoplifting was a one time incident.  The DCM, while acknowledging that he knew that the matter would be reviewed by HR, stated that he was led to believe his EER comment would be the end of it.

Administrative collateral estoppel is “an estoppel that arises from a decision made by an agency acting in a judicial capacity.  This doctrine bars re-litigation of an issue that has already been determined in a prior judgment involving the same parties.” (Black’s Law Dictionary, 7th Edition, 1999).

3 FAM 4322.3 Administrative Inquiry, provides:

a. A management official who . . . receives a report or allegation of conduct that could serve as grounds for disciplinary action and/or criminal prosecution must initially determine whether he, she, or another management official should be the investigating official, or whether the matter should be referred to the OIG, DS or comparable office . . . .  If, however, the matter is more complex or serious (such as . . . possible criminal conduct), the management official should refer the matter to the OIG, DS or comparable office . . . .

In this case, the Ambassador gave the ARSO a copy of the letter received from the store on January 27, [year].  Since he had received a report of possible criminal conduct, the Ambassador acted in accordance with these regulations.  The ARSO interviewed grievant on that same date, prepared a report of that Investigative Interview dated January 29, [year], and forwarded the matter to DS in the Department in a telegram on February 3.  The Ambassador and DCM were aware of the on-going investigation.  Indeed grievant was as well, as he stated in his grievance appeal:  “After the store sent a letter of complaint to the Embassy, there was an RSO investigation of the incident and their report was forwarded to the Bureau of Diplomatic Security.  DS then forwarded the report to HR/ER for review and possible action.”

Whether or not they had the authority, neither the Ambassador nor DCM took steps to ensure that the Department would take no further action after the DCM made a vague reference in the EER to a “misjudgment” and a “dispute with a store.”  Nor is there any evidence that either of them assured grievant at the time that the EER comment would be the end of it.  Administrative collateral estoppel does not apply in this case.

IV.  DECISION

For all of the above reasons, the grievance appeal is denied.
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� Section 604(b) of the Foreign Service Act of 1980, as amended (Act).


� American Foreign Service Association, the exclusive representative of Foreign Service members.


� FSGB Case No. 2005-069 (April 27, 2007).


� Acting Director of the Office of Employee Relations in the Bureau of Human Resources (HR/ER).


� Attachment C to Supplemental, March 16, [year].


� FSGB Case No. 2003-004 (June 17, 2005).


� Grievant cites to 3 FAM 4375; the Board finds 3 FAM 4374 more relevant.


� FSGB Case No. 2000-042 (June 21, 2002), citing Phillips v. Interior, 83 MSPR 283.


� An annual list compiled by HR/ER.


� FSGB Case No. 2005-043 (March 14, 2006), FSGB Case No. 2004-050 (October 28, 2005).


� Section 604(b) of the Foreign Service Act of 1980 (Act), as amended.


� A telegram sent to all Diplomatic and Consular Posts.


� Citing Ludlum v. Department of Justice, 273 F.2d 1280, 1284 (Fed. Cir. 2002).


� Order:  Motion to Compel (April 20, 2007).


� 22 CFR 905.2.


� FSGB Case No. 2005-050 (April 10, 2006), FSGB Case No. 2002-051 (December 5, 2003).


� Public Law 96-465.


� Black’s Law Dictionary, Fifth Edition, 1979, p. 1233.


� 3 FAM 4355 e.


� 3 FAM 4132


� 3 FAM 4137 (2) and (4).


� Citing Kruger v. Department of Justice, 32 MSPR 71 (1987).


� Grievant seems to transpose the wording of the concept of “like penalty for similar offense.”


� January 3, [year] at 8.


� Department’s Response to Motion to Compel, February 5, [year] at 4.


� FSGB Case No. 2006-028, Order: Motion to Compel at 9 (January 11, 2007).


� FSGB Case No. 2005-048 at 10 (March 22, 2006), citing FSGB Case No. 2002-027 at 17 (July 30, 2002), and FSGB Case No. 2002-010 at 15 (July 3, 2002).


� See FSGB Case No. 2002-033 at 11 (February 11, 2003).
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