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CASE SUMMARY

HELD:  Grievant failed to meet his burden to demonstrate by a preponderance of the evidence that the agency, in establishing his initial salary, violated, misinterpreted, or misapplied any applicable law or regulation.  Nor was the Board able to discern any abuse of the broad discretion the Department has been granted by statute in establishing entry-level salaries.

OVERVIEW
Grievant, a Diplomatic Security (DS) Special Agent Career Candidate with the Department of State, asserts two claims in his appeal contesting his initial salary as established by the agency:

· The Department failed to award work experience credit for his attendance at the U.S. Naval Academy; and,

· The Department failed to grant him credit for his graduate-level studies.

Section 404 of the Foreign Service Act of 1980, as amended, grants discretionary authority to the Secretary of State to assign all Foreign Service personnel to “appropriate salary classes in the Foreign Service Schedule.”  3 FAM 3121.1-2 provides that:

A Foreign Service specialist career candidate is appointed at a class in the Foreign Service Schedule, and at a salary rate within the class, which the Secretariat of the Board of Examiners for the Foreign Service, taking into consideration factors including qualifications, experience, and education, shall determine to be appropriate.

Guidance for setting the salary levels of DS agents upon their initial appointment as FS career candidates is found in Standard Operating Procedure (SOP) No. 98 and in the particular vacancy announcement (VA) to which the applicant responded.  The agency’s determination of entry-level salary reflects its review and analysis of an applicant’s employment application and supporting documentation vis-à-vis Section 404 of the Foreign Service Act, 3 FAM 3121.1-2, and SOP No. 98.

With respect to his graduate studies, grievant acknowledged that he failed to provide the required proof of his studies with his initial application or with either of his two subsequent requests for review.  The procedures for applying for the position, as set forth on page 8 of the applicable VA, clearly require that applicants supply this information.  His submission was untimely for no valid reason.

As to his request that he receive work experience credit for his attendance at the U. S. Naval Academy, grievant failed to provide any material fact disputing  the agency’s argument that such credit cannot be given for experience that was required as part of the college-level program.  The relevant VA required a bachelor’s degree; grievant’s degree from the Naval Academy was applied to that requirement.  Nor did the Board find any merit in grievant’s unsupported assertion that since his attendance at the Naval Academy was credited in calculating his creditable time of service for purposes of a federal annuity, it should be considered as work experience.

The appeal was denied.

DECISION

I.  THE GRIEVANCE

Grievant [Grievant] is a Diplomatic Security (DS) Special Agent Career Candidate with the Department of State (agency, Department).  His appeal challenges the Department’s denial of his grievance contesting the step of his amended initial salary level as established by the agency (i.e., FP-6, Step 6).

Grievant asserts two claims in this appeal:  (1) the Department failed to credit as work experience his four years of undergraduate studies at the U.S. Naval Academy; and, (2) the Department failed to credit his graduate studies.

II.  BACKGROUND

By a letter of April 29, 2004, the Department presented [Grievant] with an offer of an appointment into the Foreign Service as a DS Officer.
  Therein, grievant’s initial salary level was established as FP-06, Step 4 – one step above the basic starting salary for DS agents of FP-06, Step 3.  In his acceptance letter
 dated May 24, [Grievant] requested that the Department conduct a review of its initial salary-level decision.  The Department did so, and in an e-mail message dated May 26 advised him his initial salary level would be amended to FP-06, Step 6.  His appointment to the Foreign Service, at that salary level, was effective September 19, 2004.

On March 21, 2006, [Grievant] wrote to the Department requesting that it conduct a second review of his initial salary level.  In a response dated April 24, it declined to adjust his initial salary, noting that his letter “does not give adequately [sic] reasons change [sic] your initial salary.”
On May 25, grievant filed an agency-level grievance asserting that the Department had failed to take into account the full extent of his prior education and experience in establishing his entry-level salary.  The Department denied the grievance on September 26, and [Grievant] appealed to this Board on November 27.  He filed his supplemental submission on December 27.  The Department responded to [Grievant]’s filings on February 8, 2007; grievant’s rebuttal was submitted on March 26.  The Record of Proceedings (ROP) was closed on March 27.

III.  POSITIONS OF THE PARTIES

The Grievant
[Grievant] asserts that in establishing his entry-level salary, “the Department failed to take into account relevant educational background, work experience, and qualifications.”  Specifically, it failed to adhere to the applicable Standard Operating Procedure (SOP), the VA, and relevant sections of the Foreign Affairs Manual (FAM).  The result was an “artificially low” entry-level salary which “deprived me of a financial entitlement.”
The applicable VA for DS agents sets forth the minimum entry-level qualifications as:

· A bachelor’s degree; and

· One year of work experience and/or academic achievements that reflect progressively increasing levels of responsibility.

Guidelines for the establishment of a career candidate’s entry-level salary are set forth in SOP 98 entitled “Entry Grade and Salary Standards for Foreign Service Specialist Career Candidates,” which states in relevant part:

Candidates having closely related progressive work experience beyond the required minimum qualification requirements needed to qualify for the occupation and grade level in question will be given one additional step for each full year of this excess experience.

Progressive experience is that which clearly shows the candidate has acquired increasing levels of responsibility, knowledge, skills and abilities while performing the closely related work experience.  Part-time experience or employment will be prorated.  In no case will more than one year’s experience be credited for any one twelve month period, regardless of the type of work performed, the number of jobs held, the hours worked or the employment status (self-employed or other).

Specific examples of work experience that qualifies as being closely related to the work of the Foreign Service specialties covered by this SOP are outlined in the relevant Vacancy Announcement.  (Emphasis in original.)

Additional steps within the entry grade, up to the 14th step, may be granted for specified qualifications of particular relevance and importance to the Foreign Service.

The “specialized experience requirements” section of the relevant VA reads as follows:

Applicants for this position should have a year of job-related experience and/or academic achievements that reflect progressively increasing levels of responsibility.  They must be able to demonstrate experience and abilities in some of the following areas:

· Conducting protective security services for government officials, corporate executives, or other threatened persons.

· Managing security programs to include protection of personnel, facilities, and sensitive information along with security guard programs.

· Conducting criminal or personnel investigations, intelligence and counter-terrorism inquiries, or investigative work in preparing for legal proceedings.

· Conducting or implementing projects or programs involved with the safeguarding of classified or sensitive information and materials.

· Assessing security threats against installations as well as investigating hostile intelligence attempts to subvert personnel and interests.

· Managing or implementing security-related aspects of new office building construction; developing and implementing counter-terrorist access controls for existing and new buildings.

· Conducting, administering, and managing security-related training and training assistance programs.

A 1997 graduate of the Naval Academy, from which he received a bachelor’s degree, he has “worked in supervisory and managerial positions, in a security/military field ever since 1993.”  His resume demonstrates experience and abilities in each of the aforementioned areas.  And his career, particularly his eleven years of active duty military experience,
 reveals progressively increasing levels of responsibility and progressive work experience which qualify him for a higher initial salary level.
He contests the Department’s statement that “[c]redit cannot be given for experience that was required as part of the college level program, i.e., your study at the Naval Academy which took place from 1993 until your received your degree in 1997.”  The Naval Academy is a “unique institution which should have separate consideration.”  Midshipmen, in addition to being students, are full-time members of the Armed Forces of the United States.  Furthermore, time spent at the Academy is credited towards an individual’s federal service for purposes of calculating an individual’s annuity.

The Department’s February 8, 2007 submission, set forth “new information concerning HR/REE’s procedure for setting entry-level salaries for DS Agents, stating they award 100% credit for military experience directly related to Special Agent duties and 20% credit for military experience not directly related.”  He claims that there is no merit to the agency’s position that his eleven years in the United States Marine Corps is not directly relevant to Special Agent duties.  The procedure utilized by the Department “appears to have been designed so that HR/REE need make no effort to delve into prior military service to make any reasoned determination of relevance.”

He further contests the Department’s failure to credit his 36 hours of graduate studies in Business and Organizational Security Management.  He earned 27 credits of graduate-level study before receiving the initial offer of employment and nine additional hours were obtained between the time he accepted the offer and entered on duty.  The VA states that “[a]pplicants with 18 credit hours of graduate-level study (beyond the bachelor’s level) may substitute that academic achievement for a year of specialized experience.”  He acknowledges he did not supply supporting documentation for his graduate studies, but notes that “the methods by which the Department calculates new FSOs’ grade and step are not transparent.”  Nor is there any merit to the Department’s argument that “HR/REE does not take into account professional qualifications gained prior to entry when setting entry level salaries.  This is despite the clear statement in SOP 98 at the time of my entry on duty that:

Additional steps within the entry grade, up to the 14th step, may be granted for specified qualifications of particular relevance and importance to the Foreign Service.”
Bureau of Human Resource SOP 98 dated 07/10/00 also states: “[a] Foreign Service Specialist Career Candidate salary level at the time of appointment is determined in accordance with 3 FAM 221.3-2 [sic] . . . .  Requests for review of the grade level of appointment must be received by the Registrar’s office before the employee’s entry-on-duty date.”  (emphasis supplied).  Further, on page 2, paragraph 2 of the SOP it is twice stated that education received “before the date of appointment” will receive credit.

The timeliness of his second request for a review of his entry-level salary does not appear to be an issue in this instance.  Entry-level salary determinations are grievable under 3 FAM 4400.  Based on a June 27, 2005 letter from the Department’s chief labor management negotiator to the American Foreign Service Association, grievant argues that the grievance process is “available even if the original submissions and any subsequent appeals to HR/REE were untimely, or even if they did not include sufficient evidence at the time.”
As to the guidelines governing a request for salary review, [Grievant] does not dispute that the April 29, 2004 letter confirming the employment offer states:

Any salary review must be requested prior to entering on duty.  Salary review requests must be received within 10 calendar days from the date of this letter along with all new supporting documentation.  Please note that salaries will not be reconsidered once you have entered on duty.
The Department “fails to adequately inform all new employees of the procedures used to determine salary, the methods of recourse, or even the ability to challenge salary.  New hires are given the impression that any challenge of salary could result in removal of the offer.  Consequently, the Board should disregard this 10 day requirement.”
The Agency

Once it is decided to make an offer of employment to an applicant, the agency establishes an initial salary offer based upon an analysis of the data contained in the individual’s Application for Employment (Form 1950).  Should the applicant request a review of the agency’s initial salary determination, she/he is permitted to provide documentation of additional education/experience not originally included in the application packet.  In this case, [Grievant] was provided a second opportunity to provide additional documentation supporting his claim when he submitted his second request (i.e., March 21, 2006 letter) for a review of his initial salary level.

[Grievant] raises two issues with respect to credit for his educational experience:  (1) experience gained as part of his bachelor’s degree program; and (2) documentation of his graduate studies.  With respect to the first, as noted in the September 26 agency decision letter:

Credit cannot be given for experience that was required as part of the college level program, i.e., your study at the Naval Academy which took place from 1993 until you received your degree in 1997.  Since the relevant vacancy announcement requires a bachelor’s degree, your degree from the Naval Academy was applied to that requirement.  Therefore, credit cannot be given for any work experience from 1993 – 1997 that was part of the program requirements.

The agency claims that grievant is seeking double credit for his bachelor’s degree, “credit for his bachelor’s degree towards the basic eligibility requirement and credit for the same experience during the same time period that was part of the degree program.”  The request is inappropriate and not contemplated in the regulations.

There is no merit to grievant’s claim that the agency committed an error in not according credit for his graduate studies nor advising him to provide documentation of those studies.  Contrary to the instructions contained in the applicable VA, grievant failed to submit any supporting documentation as to his graduate-level studies.  No such documentation was received until after the issuance of the agency’s September 26 decision.  The procedures for applying for the position are set forth on page 8 of the applicable VA.  The relevant language reads:

PROCEDURES FOR APPLYING
The following materials are required for a complete application package:


. . .

5. Official college or university transcript(s) confirming award of degree(s) or the date it will be awarded.  A copy of the transcript(s) may be used pending issuance of the official documentation.

Submitted materials become the property of the Department of State and will not be returned.  Only the information listed above is considered in the application process. 

The agency states that [Grievant] is correct in his assertion that both education and experience can be considered in establishing the initial salary level if gained before the effective date of the employee’s entry on duty.  The agency states that it erred when it stated otherwise in its decision letter.

In calculating an applicant’s initial salary, HR/REE awards “100% credit for military experience directly related to the Special Agent duties and 20% credit for military experience not directly related.”  HR/REE determined grievant’s military experience should be credited at 20% for the March 1998 to September 2004 period.  This was equivalent to less than two years of specialized experience and thus did not warrant a change in step.  The one year of creditable specialized experience in combination with his bachelor’s degree satisfied the basic eligibility requirements, qualifying [Grievant] for an entry-level salary at the FP-06, Step 3 level.  Under certain circumstances an applicant’s grade point average (GPA) can be substituted for the one year requirement of specialized experience.  Grievant’s GPA was not high enough to be considered for this substitution.

After reviewing the information provided by [Grievant] after the issuance of the agency decision, the Department determined that the 2-step increase awarded as a result of the first requested salary request was not justified.  No action will be taken to rectify the agency’s administrative error in setting his entry-level salary at FP-06, Step 6 following the first review.

IV.  DISCUSSION AND FINDINGS
“In all grievances other than those concerning disciplinary actions, the grievant has the burden of establishing, by a preponderance of the evidence, that the grievance is meritorious.”  22 CFR 905.1(a)  For the reasons discussed below, the Board holds that [Grievant] has not met this burden.

We address first the issues of grievability and timeliness raised by [Grievant].  He is correct that a claim regarding an employee’s entry-level salary as established by the Department is grievable.  In contesting the Department’s determination of initial salary, an employee is seeking a financial benefit (i.e., increased salary) which he alleges to have been denied.  The applicable citation, 22 CFR Section 901.18(a)(7), reads:

Alleged denial of an allowance, premium pay or other financial benefit to which the member claims entitlement under applicable laws or regulations.
Two questions present themselves with respect to the issue of timeliness.  The first, which neither party addressed directly, is:  did [Grievant]’s grievance to the agency comply with the statutory limitations of 22 U.S.C. Section 4134 Time Limitations?  The relevant language reads in pertinent part:

(a)  Limitations period

A grievance is forever barred under this subchapter unless it is filed with the Department not later than two years after the occurrence giving rise to the grievance or, in the case of a grievance with respect to the grievant’s rater or reviewer, one year after the date on which the grievant ceased to be subject to rating or review by that person, but in no case more than three years after the occurrence giving rise to the grievance.  There shall be excluded from the computation of any such period any time during which, as determined by the Foreign Service Grievance Board, the grievant was unaware of the grounds for the grievance and could not have discovered such grounds through reasonable diligence.

The occurrence giving rise to [Grievant]’s grievance was the establishment of his entry-level salary.  The Department’s only reference to the issue of timeliness was its statement in its September 26, 2006 decision letter:  In March 2006, almost two years after your first request . . . .”

Since the Department did not challenge the timeliness of the submission, the Board will assume jurisdiction and addresses the matter on its merits.

The second timeliness issue is that of the date of filing grievant’s second salary review request.  In its September 28, 2006 decision, the Department noted that it was under no obligation to entertain [Grievant]’s second request to review his entry-level salary.  We concur that there was no obligation for the Department to do so because [Grievant] had clearly been advised both that entry-level salaries would not be reconsidered once an employee had entered on duty and requests for review had to be received within ten days of the date of the offer.  [Grievant] has provided no probative evidence providing a legal basis to permit the Board, as he requested, to disregard the ten-day requirement.
  Nor has he provided any material fact to support his assertions:  (1) the Department fails to adequately inform new employees of the procedures used to determine salary, the methods of recourse, or even the ability to challenge salary; and (2) new hires are given the impression that any challenge of salary could result in removal of the offer.  Grievant had the opportunity to query HR/REE about these matters at the time he submitted his initial request for a review of his entry-level salary.

Since the Department did not challenge the timeliness of the submission, the Board will not address this issue.  We hold that grievant’s second request for a review of his entry-level salary was untimely.  However, as the Department elected to entertain the request, the Board sua sponte accepts jurisdiction.

We turn now to the issue of whether the agency, in setting [Grievant]’s entry-level salary, acted in error and that the error was harmful to him.  Section 404 of the Foreign Service Act of 1980 (FSA), as amended, (22 U.S.C. 3964) grants discretionary authority to the Secretary of State to assign all Foreign Service personnel to “appropriate salary classes in the Foreign Service Schedule.”  3 FAM 3121.1-2 provides that:

A Foreign Service specialist career candidate is appointed at a class in the Foreign Service Schedule, and at a salary rate within the class, which the Secretariat of the Board of Examiners for the Foreign Service, taking into consideration factors including qualifications, experience, and education, shall determine to be appropriate.

Guidance for setting the salary levels of DS agents upon their initial appointment as FS career candidates is found in SOP No. 98 and in the particular VA to which the applicant responded.  Relevant provisions of these guidelines are quoted in the positions of grievant and the agency, above.

The task before the Board is to determine if, in depending upon the FSA, implementing regulations and published guidelines, the Department exercised informed discretion in setting grievant’s entry-level salary.  In coming to our decision, we have considered the information contained in grievant’s original application and both of his later requests for the agency to review the entry-level salary.

We turn first to grievant’s arguments seeking additional credit for his education.  [Grievant] provided no material fact supporting his position that the Naval Academy is a “unique institution which should have separate consideration,” in setting a starting salary.  Nor has he provided any probative evidence discrediting the agency’s assertion that “[c]redit cannot be given for experience that was required as part of the college level program, i.e., your study at the Naval Academy which took place from 1993 until you received your degree in 1997.”

We hold that grievant has not demonstrated that the Department failed to exercise informed discretion with respect to crediting his education.

[Grievant] asserts that his experience as a member of the U.S. Marine Corps was closely related to the role of a DS agent and thus warrants additional salary steps.  HR/REE determined that his military experience was not directly related to the Special Agent’s duties and thus allowed a 20% credit for this service.  We note that the published guidelines do not specifically define “specialized experience” in the Foreign Service context.  We find the use of the terms “specialized” and “closely related” in the guidelines delineate the requirement that work experience must be more than generally related to the DS agent’s duties to warrant the awarding of additional salary steps.

Section 205 of the FSA (22 U.S.C. 3925) provides that the Foreign Service “shall be administered to the extent practicable in conformity with general policies and regulations of the Government.”  Accordingly, we sought guidance from “Qualifications Standards for General Schedule Positions – Administrative and Management Positions” which is published by the U.S. Office of Personnel Management (OPM).  Under Specialized Experience, these standards state:  “To be creditable, specialized experience must have been equivalent to at least the next lower grade level in the normal line of progression for the occupation in the organization.”  The OPM guidelines suggest that credible specialized experience must be closely related in substance as well as the nature and level of responsibility.  We have reviewed the material attached to [Grievant]’s initial application and later requests for salary review.  Based upon that review, we find no grounds on which to fault the agency’s determination that his military experience did not meet these criteria and thus did not warrant the award of a higher step.  His submissions, while extensive, did not provide any analysis of how his military experience equated to the specialized duties of a DS agent.

We find no merit to [Grievant]’s assertion that the Department’s February 8, 2007 submission set forth new information concerning HR/REE’s procedure for setting entry-level salaries for DS agents.  He has failed to demonstrate that he ever sought clarification concerning the specific procedures utilized by HR/REE in undertaking its analysis of military experience.  Nor did he seek to clarify what type of information would be relevant to an examiner in reviewing his file.  We note further that he has failed to provide any material fact supporting his statement that the procedure utilized by the Department “appears to have been designed so that HR/REE need make no effort to delve into prior military service to make any reasoned determination of relevance.”
By statute, the Department is granted broad discretion in establishing the entry-level salary of a new hire.  [Grievant] has provided no argument that the Department’s determination in his case is inconsistent with those reached in establishing the entry-level salaries of other DS Special Agent career candidates or that governing regulations have not been followed.  Based upon our review, we find no abuse of that discretion in this instance.

Grievant has failed to meet his burden to demonstrate, by a preponderance of evidence, that the agency’s actions were a violation, misinterpretation, or misapplication of any applicable laws or regulations.  His appeal is not meritorious.
V.  DECISION

The grievance appeal is denied.
�  [Grievant]’s application dated September 25, 2002, was in response to Vacancy Announcement No. SA-02-01, which opened on September 9, 2002 and closed October 2, 2002.


�  The letter was addressed to [Name], Deputy Registrar of the Board of Examiners for the Foreign Service, Office of Recruitment, Examination, and Employment, Bureau of Human Resources, Office of Recruitment, Examination, and Employment (HR/REE/EXAM).  [Grievant]’s letter incorrectly refers to the date of the Department’s letter as April 26, 2004.


�  His assignments included, but were not limited to, Battery Chemical/Biological Defense Officer, Battalion Logistics Officer, Battalion Antiterrorism/Force Protection Officer, and Counter Terrorism Planner.


�  As a DS Special Agent, [Grievant] is a federal law enforcement officer.  We find perplexing his suggestion that the Board ignore statutory and regulatory requirements.
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