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CASE SUMMARY

HELD:  Two sentences in an Employee Evaluation Report (EER) concerning the need to take training in interpersonal skills were inadmissible and ordered expunged.  Grievant’s other claims, namely, that there were technical deficiencies in the EER, that he was not properly counseled or given the opportunity to improve, that he was subjected to a hostile work environment and retaliation, and that the rating contained falsely prejudicial comments, were found to be without merit.
OVERVIEW


Grievant appealed a decision of the Department of State denying his claim that his EER should be expunged as “highly damaging” to his prospects for promotion.  The Board found that he did not meet his burden of proving the following allegations: 

The EER Review panel committed procedural errors.  The record evidence showed that grievant was not harmed as a result of the lack of a review panel statement and that the panel had carefully reviewed the EER and sent it back to the rater for corrections.

The Review Panel failed to indicate on the EER that the rating officer was responsible for late submission of the EER.  The rating officer did not complete the rating within 30 days as required by the EER instructions.  Grievant did not demonstrate or allege any harm.  The Board found nothing in the record showing that grievant was disadvantaged in any way by the delay.

The EER lacked discussion of grievant's role as a supervisor.  The Board found numerous comments by the rating and reviewing officers in the EER that were examples of grievant’s supervisory skills.  The rating was a balanced description of grievant's role as a supervisor and contained both positive and negative examples of his managerial experience.

Grievant was not adequately counseled nor given an opportunity to improve.  A counseling certificate showed that grievant was counseled; this counseling was a comprehensive overview of his performance and a discussion of areas for improvement.  The counseling took place at the midpoint of grievant’s assignment.  Grievant gained a clear understanding of his supervisor's expectations and had sufficient time to improve.  The record showed that grievant was counseled at several other times by his supervisor.

He experienced a hostile work environment and retaliation by his supervisor.  The Board found that the rating officer's removal of a junior officer from grievant's supervision was a reasonable exercise of managerial discretion designed to promote greater harmony in the workplace.  Although the rater might not have supported grievant in the manner he would have liked, her conduct did not subject grievant to a hostile work environment.  There was no evidence that the rater’s EER comments were made in reprisal for a protected activity or that the rater retaliated against grievant by holding him responsible for managerial problems, which occurred while she was away from the office.

Prejudicial comments of the rating officer.  The Board found no error in the rating officer's comments about grievant’s leadership skills; her observations were legitimate and contained specific examples of performance describing his potential.  The rating officer’s comments about grievant's substantive knowledge were not in contradiction to the advice she gave him during an earlier counseling session, nor were they inaccurate or falsely prejudicial.  Grievant claimed that comments about his managerial skills did not contain examples of his performance and were falsely prejudicial.  The record showed that these comments were supported by examples and were not falsely prejudicial.  The reviewing officer provided statements supporting the rater’s evaluation.  Grievant’s complaint about comments about his interpersonal skills was not supported by the record, which included examples showing that he did have difficulties working with people within and outside the office.

Prejudicial comments of the reviewing officer.  The record showed that the review comments were an accurate description of some of grievant’s shortcomings, particularly in interpersonal relations.  In other comments, the reviewing officer was generous in her praise of grievant; the review statement was a fair and balanced description of grievant’s performance and potential.


The Board found that certain comments in the Evaluation of Potential and the Areas for Improvement (AFI) sections about the grievant’s need to take training in interpersonal skills were inadmissible and ordered them expunged.  In all other respects, the appeal was denied.

DECISION
I.  THE GRIEVANCE
On November 29, 2006, [Grievant] (grievant) appealed the September 28, 2006 decision of the Department of State (Department, agency) denying a grievance he filed on April 7, 2006.  He claimed, inter alia,
 that there were numerous deficiencies in an Employee Evaluation Report (EER) which would be “highly damaging” to his prospects for promotion.  “I am appealing the Department of State’s decision to not grant me relief by expunging from my personnel file the Employee Evaluation Report covering the period July 15, 2004 to January 7, 2005.”  In his grievance to the agency, he requested a remedy of the expunction of the EER; or alternatively, the rescission of all prejudicial language in his EER, an additional year of Time-in-Service (TIS) and/or Time-in-Class (TIC), and any other remedy available.
II.  BACKGROUND
Grievant, an FO-02 Foreign Service Officer, was assigned to the Office of [Blank] in July 2004.  His position title was senior management officer.  His assignment to that office was completed in January 2005, due to his voluntary curtailment.  His rating officer during the period from July 15, 2004 to January 7, 2005 was [Name].  The reviewing officer was [Name].  His previous assignments included postings in [Blank, Blank, Blank,] and in Washington.
Grievant submitted his appeal to the Board on November 29, 2006.  He did not file a supplemental submission or a discovery request.  The Department did not respond to the appeal.  The Record of Proceedings (ROP) was closed on January 25, 2007.
III.  POSITIONS OF THE PARTIES

GRIEVANT
The following is a summary of the claims that grievant raised in his grievance and appeal
:
Technical deficiencies in the EER
The EER was never signed by the chairperson of the review panel.  The chairperson failed to send the EER back to the rating officer for necessary revisions in “direct contradiction with the Foreign Affairs Handbook” (FAH) and DS 1829i.
  Grievant requested “in vain through [blank]/HR
 that the chairperson note on the EER that the rating officer was responsible for submitting the EER 60 days late.”  There were inadmissible comments in the EER about his leave record, which the review panel failed to address. 
Grievant further contends that the EER lacked details about his role as a supervisor.  The EER instructions state that the rating officer should comment on the rated officer's effectiveness as a supervisor: “The rating officer barely mentioned my role supporting the six employees who reported to me . . . this is another example of why the active involvement of the review panel was so badly needed.”
Other problems with the EER include ambiguous and prejudicial unsubstantiated statements, failure by the rating officer to allow time for improvement of alleged deficiencies, and inconsistencies within the EER.  For example, “some sections of the EER state that I had good working relationships with people, while others describe me as having poor interpersonal skills.”  Further, the report lacked examples that would show deficient interpersonal skills.  The section of the EER that says, “[Grievant] had difficulties working within and outside the office” is completely unbalanced.  He acknowledges that he may have had “difficulties" but claims that he did not create them.  In fact, he got along with many people inside and outside the office.
Grievant challenges the inclusion of a statement by the rating officer in the Areas for Improvement (AFI) section concerning the need to take training on interpersonal skills as contrary to the explicit instructions for this section.  The fact that the statement follows the rating officer’s explanation in Section V
 that grievant was unable to take the training because of the office travel and leave schedule, also makes the statement prejudicial.
Non-existent counseling sessions
The EER lists four counseling sessions in 2004: October 13, October 19, November 3, and November 6. According to grievant’s definition of a counseling session, only one took place on October 19, which was the “sole counseling session” documented by both grievant and his rating officer.  He notes had there been a counseling session on October 13, “I would have documented it for my records”.  As for
November 3, “I do not recall there being a counseling session.”  November 6 was a Saturday, and “neither of us was in the office.”  He was not counseled appropriately nor was he given adequate time to show improvement.
Hostile work environment and retaliation
Grievant acknowledges that initially his relationship with [Name] and [Name] was cordial and professional, but asserts that after he wrote an EER on [Name], a non-tenured junior officer, [Name] became “extremely irate.”  She sent grievant an accusatory e-mail message on November 15, 2004.  [Name] seemed concerned with [Name]'s personal connections to higher ranking agency officials.  Subsequently, [Name] strongly urged him to curtail his assignment.  After he told [Name] that he would “think about curtailing, but that [he] would not be pressured into changing the EER,” [Name] then “took away [his] supervisory responsibilities” of [Name].

Two incidents that occurred during his rating officer’s absence and while he was “in charge” led to his highly prejudicial and misleading EER.  One incident involved [Name], whom grievant claims was “insubordinate and unprofessional.”  The other incident involved the timekeeper, Betty Brown, who left work early without permission.  When [Name] returned to the office, the Principal Deputy Assistant Secretary (PDAS) of IO criticized [Name] and [Name] for their lack of control of their staff.  Grievant states that based on their e-mail messages to him, the rating and reviewing officers were very embarrassed by the incidents.  [Name] blamed him for the incidents and for being reproached by the Front Office.  Grievant claims that as a result of these incidents, [Name] “retaliated against” him by writing a highly prejudicial and misleading EER.
Another incident of retaliation occurred after he completed the EER on [Name].  [Name] tried to intimidate him into changing the report.  When he “stood firm, she retaliated against me.”
Prejudicial statements made by the rating officer
Grievant claims that there are numerous examples of performance cited in his EER that are falsely prejudicial.  The rating officer relied on instances that were more a result of miscommunication than incompetence.  For example, [Name]'s comment in Section V of the EER under “Leadership” made reference to an incident in which grievant allegedly sent a memo to his subordinates without her clearance.  When grievant learned that this was a problem, he sent subsequent memos to her for clearance; yet, in the EER she “chose to discuss how I sent my first trip report without her clearance.  This is clearly prejudicial.”  Grievant also claims that references in the EER about his contacts with the Executive Office staff are falsely prejudicial.

In the October 19, 2004 counseling session, he was told by [Name] to see her first if he had any questions.  [Grievant] claims that most of the Substantive Knowledge competency subsection of Evaluation of Potential clearly contradicts the instruction given to him on October 19.  Moreover, reliance on these examples violates the EER instructions contained in DS 1829i and reference to these examples is falsely prejudicial.

Grievant claims that the comments in the EER by the rating officer in Section V(b), Evaluation of Potential, under “Managerial Skills,” “Interpersonal Skills,” and in Section V(c) “Areas for Improvement” are some of the most egregiously prejudicial.  We cite the specific disputed language and provide more extensive description of grievant’s assertions in our analysis in Section IV, Discussion and Findings.

Prejudicial statements made by the reviewing officer

The following comments in the Review Statement of the EER are falsely prejudicial:


I support the rating’s officer report.  The relationship between [Grievant] and his rating officer, [Name], was not good.  [Name] had numerous counseling sessions with [Grievant] about his performance and her expectations of him.  At [Grievant]'s urging they participated in mediation sessions, but no improvement in the relationship resulted.  In addition, he had difficulty in dealing with several of his subordinates.  To my regret, my supervisor and I had to mediate a number of disputes that should have been managed at [Grievant]’s level.
Grievant reiterates that numerous counseling sessions did not take place.  The fourth sentence is factually true but omits the fact that he was desperately trying to improve the relationship with his supervisor.  The fifth sentence, while factually correct, neglects to mention that he was disciplining employees for infractions of leave policy.
[Grievant] questions the accuracy of the last sentence of the Review Statement and opines that the reviewing officer was also embarrassed when her supervisor spoke to her about the incidents in the office described in the EER.  He faults the employees for the difficulties in the relationship and maintains that he was fulfilling his managerial obligations.
THE AGENCY
In its decision letter denying the grievance, the agency addressed grievant’s claims about the rating officer’s comments in the EER and about his allegations concerning counseling.
The accuracy of [Name]’s comments about grievant’s interpersonal skills are supported by a statement by [Name], the Bureau’s Executive Director, as well as the written record of the October 19 counseling session in which Ms. [Name] observed:
Interpersonal—This is an area that [Grievant] needs to strengthen most.  We have discussed training that would involve role playing and where he could receive feedback on his interactions.  [Grievant] frequently refers to staff members as “my”.  By changing that to “our" he would build more team support.  The deputy director asked that [Grievant] was not to deal with the EX staff because he had offended them.  (Underscored emphasis by agency)

With respect to grievant’s claims about the rating officer's comments on leadership and management skills, the counseling certification for the period July 15, 2004 to October 19, 2004 shows that Ms. [Name] had communicated the following concerns to grievant:

Leadership - [Grievant] is new to supervision and would benefit greatly by looking at the “big picture” on personnel and management issues.  Currently his viewpoint is mostly egocentric and needs to be expanded to incorporate others.  [Grievant] is high energy and results oriented.  He would benefit by stopping and thinking things out before reacting.  He needs to consider the consequences of his actions.  In his rush to accomplish things, he often doesn’t listen to me and others in the office.  By not listening, not only does he miss the point, he ends up causing confusion and insulting the person who he is working with.

Management - Many of [Grievant]'s initiatives are not fully staffed out and frequently only his viewpoint is presented. . . .  As a manager and supervisor, [Grievant] needs to be discreet about his comments on other individuals.  It is not very tactful to put negative comments about staff in writing and share them with other staff members.
Grievant’s comments on the counseling certification form indicate that he accepted and understood the rating officer’s critiques of his performance.

In response to grievant’s assertions regarding a lack of counseling, the Department maintains that the October 19 counseling session met the requirements stated on the Counseling Certification, DS form 1974.  On various occasions [Name] counseled grievant both orally and in writing about his interpersonal skills and related competencies.  Documentation provided by [Name] shows that she counseled grievant on October 13, October 19, November 3, and November 5.
With respect to grievant’s complaint that [Name] became irate with him after he wrote the EER on [Name], the agency provided [Name]’s explanation for the deterioration in her relationship with grievant and the reasons for removing [Name] from grievant’s supervision.
Concerning grievant’s claim that the incidents with [Name] and [Name] led to prejudicial comments in the EER, the Department asserts that the way in which grievant engaged the two individuals prevented him from resolving the situations simply at his level; and thus, unnecessarily required the attention of the Front Office.  The reviewing officer commented, that in both cases:
. . . I do not believe either was handled well by Mr. [Grievant]. . . .  As any experienced manager knows, it is not what you do, but how you do it.  [Grievant] often had good intentions, but because of weak managerial and interpersonal skills, he had limited success.

There is no contradiction between [Name]'s comment in the EER that “[grievant] should be researching and analyzing information and coming to me only if he has questions” and the advice she gave him during counseling to “see her first.”  The agency argues that the written counseling statement does not convey such a narrow and rigid interpretation as that provided by grievant.  [Name] said in the counseling statement that as a first time supervisor, “[Grievant] should work on familiarizing himself” with personnel and travel regulations and “[i]f he has any questions, he should just ask.”  [Name] elaborated: “this is illustrative of Mr. [Grievant]'s judgment.  At his level, he should come to me for questions that require interpretation after he has analyzed 
them . . . .  This is in line with managerial skills at the mid-level in the precepts.”
Contrary to grievant’s assertion, the EER review panel completed a review of his EER.  The review panel found that grievant made comments in the rated employee’s statement that could be seen as pejorative, which caused the panel to recommend that the rater and reviewer be given the opportunity to comment.  There is no indication that this recommendation was carried out, but this did not prejudice grievant.  The Department opined that had the rater and reviewer been asked to comment further, they might have added unflattering statements.
In other respects, grievant’s claims are without merit.  He has not demonstrated harmful error in the 60-day delay in the preparation of the EER, the rating officer’s purported failure to elaborate on his role as a supervisor, or his rating officer’s comments on training in interpersonal skills in the AFI section.  The facts do not support grievant’s contention that he received insufficient counseling, that he was denied the opportunity to improve, or that the EER was inaccurate or falsely prejudicial.  Likewise, the facts do not establish that the rating officer created a hostile work environment or that the EER was written in retaliation for the Front Office’s dissatisfaction with grievant’s relationship with the office staff.
IV.  DISCUSSION AND FINDINGS
In all grievances other than those concerning disciplinary actions, the grievant has the burden of establishing, by a preponderance of the evidence, that the grievance is meritorious.
  We find that [Grievant] has met his burden with respect to his claim concerning the comments concerning training but failed to establish that his other allegations have merit.  We discuss below our findings on each of his claims:
Procedural errors
The EER was not completed and signed by the Chair of the review panel nor was it sent back to the rating officer for necessary revisions
The record shows that Section II, Review Panel Statement of the EER, was not completed and was not signed by the panel chair.  We find, however, that this was not harmful to grievant.  The Department provided evidence showing that the review panel carefully reviewed the EER and sent it back to the rater for corrections.  In an e-mail message dated May 18, 2005, the Bureau’s Human Resources Officer, [Name], informed grievant that:

[T]he review panel sent your report back for corrections.   [[Name]] made the corrections and returned the report.  However, the front page had to be reprinted, because the panel said that the comments you hand wrote on the front page were not appropriate . . . .

In an e-mail message dated July 21, 2006, to [Name] of HR/G (the agency’s grievance staff), [Name] explained that the review panel section was “not signed on purpose, because the review panel would not sign the report certifying that there were no inadmissible comments in this report, which prompted their statement that the rated officer's comments contained a perjorative [sic] statement.”
The chair of the review panel did not note on the EER that the rating officer was responsible for submitting the EER 60 days late
Agency instructions
 require that EERs, including interim EERs such as grievant’s, “must be submitted to HR/PE within 30 days of the end of the rating period.”  In [Grievant]’s case, that means that his EER for the rating period, which ended
January 7, 2005, should have been completed and sent to HR/ER by February 6.  The record shows that [Grievant] sent a listing of his accomplishments during the rating period to [Name] on January 9, 2005.  On April 14, 2005, [Name] sent [Grievant] a draft EER.  On April 26, she sent him a redraft after having incorporated many of the suggestions he had given her.  On April 27, [Name], the reviewing officer, sent [Grievant] her comments telling him that she had made “some adjustments in the report to meet some of your concerns.”

The EER was signed by the rating and reviewing officers on April 27, 2005.  [Grievant] completed and signed the rated officer’s statement on May 13, 2005.  There were further delays that resulted from [Name]’s corrections in response to comments by the review panel, and a reprinting of the first page of the rating because the panel said that [Grievant]’s handwritten comments were inappropriate.
While it is clear from the record that the rating officer had not completed her section of the rating within 30 days, grievant has not demonstrated or even alleged any harm.  Where there is a procedural error as opposed to a substantive error, the error will be found harmful only if the outcome likely would have been different absent the error.  Cornelius v. Nutt, 472 U.S. 648 (1985).  There is nothing in the record to indicate that the outcome would have been different or that grievant was disadvantaged in any way by the delay.  We find no merit in grievant’s complaint.
Comments about the need to take training in interpersonal skills and leave
[Grievant] contends that the rating officer “strongly implied” that he needed to take training in interpersonal skills by stating in the AFI section: “Numerous times we discussed training in interpersonal skills.”  He claims that this is contrary to the explicit instructions for the AFI section which state: “The response is not to be directed to need for formal training.”  He explains that the rating officer wrote in Section V, Evaluation of Potential, that he was not able to take training in interpersonal skills because of heavy office travel and leave schedule.  He claims that the inclusion of the perceived need for him to take training in interpersonal skills after [Name] explained that this was impossible also makes the statement prejudicial.
The Department argues that grievant’s interpretation of the instructions has imposed “a narrow and rigid framework to the circumstance.”  It concluded that there was “no harmful error” in the rating officer’s statements.
We agree with grievant’s argument.  A reasonable person could infer from the language of the AFI that grievant needed to take training in interpersonal skills, which is proscribed by the instructions printed on the EER form in the AFI section.  The statement is particularly troublesome in light of the following statement made by the rater in the Evaluation of Potential section with respect to competency group “interpersonal skills": “[Grievant] was asked multiple times to take training in interpersonal skills but was not able to because of the heavy office travel and leave schedule.”  This sentence explains the reasons for grievant’s lack of training in interpersonal skills.  Grievant was unable to take the training because of the needs of the office rather than any dereliction on his part.  Thus, the rater’s comment about the numerous discussions of training in the AFI, though probably factually correct, is inherently prejudicial as it suggests that either grievant did not follow up on the training discussions or did not improve after training.

Moreover, the statement regarding training in the Evaluation of Potential section does not comply with the instructions for this section, which direct the rating officer to “draw on specific examples of performance to describe the rated employee’s potential for advancement in the service.”  We find that the sentence cited above is not an example of performance describing grievant’s potential.  Accordingly, we find that the two statements in the EER about training should be expunged because they are in violation of the EER instructions and are prejudicial.

Related to this issue is grievant’s assertion that there were inadmissible comments in the EER about his leave record which the review panel failed to address.  Grievant has failed to sustain his burden, as there is no reference to grievant’s leave record in the EER.  The only reference to “leave” is contained in the statement we have discussed above in which the rating officer was clearly discussing the heavy travel and leave schedule of the office, not of the grievant.  Nevertheless, we have ordered the comment about “leave” expunged, for the reasons stated above.
The EER lacked discussion of grievant’s role as a supervisor
We find no merit in grievant’s complaint that the EER lacked details about his role as a supervisor.  The following comments by the rating and reviewing officers are examples of grievant’s supervisory skills:
--Upon his return from his first conference, he drafted an after action report and sent it out to the officers he supervises without clearance.  In the report he discussed an individual in the office by name and his poor data entry on the conference. . . .  [Grievant] held counseling sessions with the employees he supervised and prepared their evaluations on time.  (Section V(b)) 
--As my deputy he was responsible for backstopping me.  However, each time I was out of the office, problems developed.  (Section V(b))
--More experience in management especially supervision would help develop [Grievant] for the next level in the Foreign Service.  (Section V(b))
--[Grievant] had difficulties working with people within and outside the office.  (Section V(b))
--On arrival he immediately set out to get to know the employees he supervised . . . .  He worked with office staff . . . .  He encouraged his staff . . . .  The result was a much improved working environment for all of [Office].  (Section VI)
--In addition, he had difficulty in dealing with several of his subordinates.  To my regret, my supervisor and I had to mediate a number of disputes that should have been managed at [Grievant]’s level.  (Section VI)

Further, we find that the EER presented an ample and balanced description of grievant’s role as a supervisor and contained both positive and negative examples of his managerial experience.
Lack of counseling and inadequate time to show improvement

The instructions on the Counseling Certificate state: “To support the certification statement in the EER form, a minimum of two discussions must occur in each rating cycle and at least one of them must be documented on this form.”  Grievant acknowledges that he was counseled on October 19, 2004, but he disputes that counseling occurred on October 13, November 3, and November 6, the other dates listed on the EER.
The evidence in the record shows clearly that he was counseled at various times.  [Name] said that “most of our counseling was done orally and then followed up by e-mails.”  We find the comments of [Name] in response to questions from HR/G to be credible.  Moreover, she provided the text of an e-mail message she had sent on
October 13 after she had spoken with grievant, which was clearly an effort on her part to help grievant focus better on completing his work in an accurate manner.  There is also evidence, in the form of e-mail correspondence between grievant and [Name], that she counseled him on November 1.  On November 3, [Name] sent an e-mail communication to grievant counseling him about a country clearance cable.  She wrote: “Unfortunately, I feel I must document what I tell you since you have not followed my oral instructions in the past.”
[Name] also provided the text of the following e-mail messages she sent grievant, which referred to a meeting she had with [Grievant] and [Name] on November 5:
As  [[Name]] and I discussed with you on November 5, things have not been working out well in the office.  After seeing what happened when I returned from my site survey, I think a new assignment would be in your best interests.
On November 5 when [Name] and I met with you before the trip to Ft. Lauderdale, one of the things I asked was that there not be problems while I was gone like there had been in the past.  As manager you were responsible for the performance of the office.  In my career, I’ve never seen personnel issues like this escalated to the Front Office.  One of the reasons I asked you . . . Stop, Think, Listen’ was so that situations like this wouldn’t develop.  Management decisions/actions are difficult and all of our actions have consequences.
The EER indicates November 6 as a date on which grievant had been counseled.  That date was listed in error and the correct date was November 5.  We find this to be a minor and harmless error.  The Department has proven that grievant was counseled on the other dates mentioned in the EER.
We also are satisfied with the extent of grievant’s counseling.  Comments by [Name], the reviewing officer, convince us that grievant was adequately counseled.  In her review statement in the EER, the reviewing officer clearly states, “[Name] had numerous counseling sessions with [Grievant] about his performance and her expectations of him.”  The following responses of [Name] to questions posed by HR/G are also probative:

Q.  How are you aware that the rating officer had “numerous counseling sessions with [Grievant]?”
[Name]’ response: I advised her to counsel him, and she gave me frequent reports of their meetings.  [Grievant] also came to see me often to discuss his meetings with [Name].

Q. What is your knowledge about the nature of/content of/reason for the counseling sessions?

[Name]’ response: My understanding is that they discussed his performance and how he could improve it.

The Counseling Certification form completed and signed by [Name] and [Grievant] shows that he was counseled on October 19.  This was no pro forma discussion but rather a comprehensive overview of grievant’s performance and areas for improvement.  On the form, [Name] noted, “[t]his is [Grievant]'s first supervisory assignment and he has been receptive to feedback.  As this is a developmental assignment, he needs to work on his judgment and listening skills.”  She followed this with comments about aspects of grievant’s performance that needed to be improved.  For example:

--[Grievant] is new to supervision and would benefit greatly by looking at the ‘big picture’ on personnel and management issues.

-- He would benefit by stopping and thinking things out before reacting.  He needs to consider the consequences of his actions.
--Many of [Grievant]'s initiatives are not fully staffed out and frequently only his viewpoint is presented.
--[Grievant] needs to be discreet about his comments on other individuals.
-- [Grievant] frequently refers to staff members as “my”.  By changing that to “our” he would build more team support.
--[Grievant] should work on familiarizing himself with personnel regulations as well as travel and per diem regulations.  If he has any questions, he should just ask. . . .  We will concentrate on office management and supervision as this will help him most in his career development.
We find that grievant has failed to show any deficiencies in his counseling.
In addition to [Grievant]’s claims that he was not counseled appropriately, he alleged that he was “not afforded an adequate amount of time to show improvement.”  We find this claim to be without merit.  The counseling took place at about the halfway point of his assignment.  At that time, he acknowledged on the Counseling Certificate that he had gained “a clearer picture of what is expected.”  Thus, we find that grievant had a clear understanding of his supervisor’s expectations and had sufficient time to improve.

Hostile work environment and Retaliation

[Grievant] claims that the rating officer created a hostile work environment by not supporting him in his supervision of an untenured Junior Officer and in his complaint about a timekeeper’s conduct.  He also claims that the rating officer retaliated against him by writing a falsely prejudicial EER because these incidents prompted the Principal Deputy Assistant Secretary to tell her “to get better control of the office.”  Although these are two separate issues, we discuss them together because they are related by common facts.

While grievant has not presented any persuasive evidence of being subjected to a hostile work environment or unreasonable working conditions, we review his allegations concerning a “lack of support” and retaliation by [Name] with respect to the claim that the EER is falsely prejudicial.  Grievant’s claim appears to relate primarily to his troubled relationship with  [Name] and his perception that [Name] became irate with him and did not support him after he wrote an EER on [Name].  He stated that [Name] accused him of poor judgment, playing games, and not thinking.  [Name] urged him to curtail his assignment.  After he told [Name] that he would “think about curtailing, but that [he] would not be pressured into changing [[Name]’s] EER,” [Name] removed [Name] from grievant’s supervision.


[Name] explained to HR/G that her relationship with grievant began to deteriorate after she had received multiple complaints about grievant from various sources.  She claimed that the EER on [Name] was “the turning point.”  She further noted that the reason for removing [Name] from grievant’s supervision was the highly tumultuous nature of their relationship.  The rating officer stated in an e-mail communication dated November 15, 2004 that the EER, which grievant had written on the junior officer “was one of the poorest written EERs that [she had] ever seen.”  She made specific critiques of the language of the EER, which had too many references to the grievant, and noted [Name]’s praiseworthy accomplishments.  She also implied that grievant had not adequately mentored [Name].  Although the language in the e-mail communication is strongly worded, it does not rise to the level of creating a hostile work environment.

Grievant also cited two other incidents as examples of times when [Name] did not support him.  One occurred in December 2004 when [Name] was “insubordinate and unprofessional” in response to grievant’s request that she carry a cell phone at a conference; and the other in January 2005, when the timekeeper (Name) left work early without permission and was not candid with her supervisors.  Although the Department conceded that the grievant was correct in his interpretation of the regulations, it faulted him for the manner in which he handled the employees.  Grievant had written “argumentative if not berating e-mail communications” to [Name] about the cell phone usage after [Name] had counseled him to talk to her rather than communicate by e-mail.  The reviewing officer concurred that grievant had not handled either situation well.
While it is good office practice to support managers in their dealings with subordinates, it is not a rigid rule.  Managers also need feedback when they are not handling a particular situation with a subordinate in a productive manner.  In light of the friction between grievant and the junior officer, [Name]’s removal of [Name] from [Grievant]’s supervision was a reasonable exercise of managerial discretion designed to promote greater harmony in the workplace.  Although [Name] might not have supported grievant in the manner that he would have liked, we find that her conduct did not subject grievant to a hostile work environment.
The gravamen of [Grievant]’s claim appears to be that [Name] blamed him for the incidents with the co-workers and for being “‘reproached’ by the Front Office,” and that as a consequence [Name] retaliated against him by writing a highly prejudicial and misleading EER.  The record does not support grievant on this point.  Grievant has not established that his rating officer wrote a highly prejudicial EER in reprisal for a protected activity.

Although some of [Name]’s EER comments might well be described as prejudicial in that they are negative, we find that he has not met his burden of proving that they are false, inaccurate, or misleading.  The statement in grievant’s EER that the “situation in the office escalated to the Bureau’s Senior Deputy Assistant Secretary” does not establish retaliation.  Grievant does not contest the veracity of this statement; he faults the rating officer for placing the blame on the wrong employee.  Since grievant was to assume full managerial responsibility for the office in the rating officer’s absence (see grievant’s work requirements in the EER), it was not retaliatory for the rating officer to hold grievant responsible for managerial problems which occurred while she was away.
Prejudicial statements made by the rating officer

[Grievant] asserts that [Name]’s comments in Section V under leadership skills are clearly prejudicial:  “Upon his return from his first conference, he drafted an after action report and sent it out to the officers he supervises without clearance.”

Although the comments do not describe praiseworthy behavior, we do not find that they are falsely prejudicial.  Grievant does not dispute that he sent the report.  He contends that since his later trip report was problem free, [Name]’s focus on his first report in the EER was “unfair.”  In her response to HR/G, [Name] said that this incident was an example of [Grievant]’s judgment and “an illustration of why we needed the ‘stop, think, listen’ mantra for him.”  Moreover, there is nothing in the EER instructions that prohibits a rating officer from accurately describing behavior that may have changed during the course of the rating period.

[Grievant] also argues that judgment is an intellectual skill and does not fall under the leadership promotion precept.  We find no merit in grievant’s argument.  [Name]'s observations were a legitimate and specific example of performance describing his potential.  They could have easily been included in the narrative describing his managerial skills, his interpersonal skills or his communications skills, as well as his leadership skills.  Thus, we find no error.

[Grievant] objects to the follow comments in the EER under the rubric Substantive Knowledge:
Frequently I would receive 8-10 e-mails a day from [Grievant].  He would come to me with small things like when he asked me for information about Civil Service ratings rather than checking the website, or with the human resources office or with the employees he was rating.  At his grade level, he should be researching and analyzing information and coming to me only if he has questions after that.
This criticism, he asserts, contradicts the advice she gave him in the October 19, 2004 counseling session, “to see her first” if he had any questions.

We do not find any contradiction between the counseling that the rater gave grievant and her comments in the EER.  In the counseling certification form for the October 19 counseling session, [Name] wrote, “As a first time supervisor, [Grievant] should work on familiarizing himself with personnel regulations as well as travel and per diem regulations.  If he has any questions, he should just ask.”  She did not say that he should ask “first” or that he should see her “first;” clearly, her intent was to help him understand that he should be doing independent research and analysis and coming to her with any remaining questions.  [Name] explained further in her response to the agency’s grievance staff: “At his level, he should come to me for questions that require interpretation after he has analyzed them not routine research [sic].  This is in line with the managerial skills at the mid-level in the precepts.”  We conclude that these EER comments are not contradictory, inaccurate, or falsely prejudicial.


We discuss now grievant’s complaint that the following statements in the EER are falsely prejudicial:


Managerial skills: . . . As my deputy, he was responsible for backstopping me.  However, each time I was out of the office, problems developed.  When I was on travel in November I received a call from my supervisor regarding a conflict between [Grievant] and another officer.  When I was in training during [Grievant]'s last week in January, the situation in the office escalated to the Bureau’s Senior Deputy Assistant Secretary.  More experience in management especially supervision would help [Grievant] for the next level in the Foreign Service.


[Grievant] alleges that this section does not contain any examples of performance and explains that:


Allegedly my rating officer received a phone call about a conflict in the office.  This statement is ambiguous, inconclusive, falsely prejudicial and constitutes hearsay since it does not describe in any detail the cause of the conflict or with whom there allegedly was a conflict . . . .  Furthermore, the phrase "situation in the office” is vague, and again is falsely prejudicial to me.

We find that grievant has failed to provide evidence showing that the grieved comments are falsely prejudicial or otherwise not permissible.  [Name] explained to HR/G that in her entire career of “over 28 years, personnel problems have been resolved at the office level and not escalated to the Front Office.”  In an e-mail to [Grievant] dated January 14, 2005, [Name] explained her views of the office situation:

Because I was reproached for the office situation while I was out, I met with each person individually and received supporting information from almost everyone-not just  [[Name]] and  [Name].  On November 5 when [Name] and I met with you . . . one of the things I asked was that there not be problems while I was gone like there had been in the past.  As manager you were responsible for the performance of the office.  In my career, I’ve never seen personnel issues like this escalated to the Front Office.  One of the reasons I asked you to post “Stop, Think, Listen” was so that situations like this wouldn’t develop.  Management decisions/actions are difficult and all of our actions have consequences.

We find too that [Name]' statements in the record support the rated officer’s comments.  When asked about the situation with [Name] and [Name], [Name] said: “I am familiar with both cases, and I do not believe either was handled well by Mr. [Grievant].”  [Name] also said she agreed with [Name]’s comments in the rating.

Interpersonal Skills: [Grievant] had difficulties working with people within and outside the office.  He was barely here six weeks when I received a call from the Deputy Executive Director advising that [Grievant] was not to deal with his staff because of the numerous complaints he received.  He also had a tumultuous relationship with one individual he supervised which led to my assuming supervision for that person.  [Grievant] was asked multiple times to take training in interpersonal skills but was not able to because of the heavy office travel and leave schedule.


[Grievant] had several concerns about the above statement.  With respect to his dealings with the staff in the Executive Office he explains that:
When I was directed to NOT speak to the staff of the Executive Office because of unspecified complaints from unknown persons (“staff”) I immediately complied.  The EER does not explain the nature or origin of the alleged complaints.  This lack of specificity is falsely prejudicial.  In all likelihood, the facts will reveal that I was sending many work orders, approved by my supervisor . . . in order to fix problems which I perceived in the [o]ffice . . . .  These work orders increased the workload on [Office]/EX/GSO and most likely promoted their complaints to the Deputy Executive Director.  By following her instructions, I should not have been penalized in [the] EER.

Other than the sentence about training in interpersonal skills, which we found to be prejudicial, we do not find the remainder of the section falsely prejudicial or otherwise inadmissible.  The record shows that [Grievant] did in fact have “difficulties working with people within and outside the office.”  We find these comments, as supported by the examples given, to be an accurate expression of the rating officer's observations about [Grievant]’s interpersonal skills.  Telling also are comments made by [Name], the Deputy Executive Director, in an e-mail statement to HR/G:

Ms. [Name]’s statement is correct.  I did indeed ask that Mr. [Grievant] not be asked [sic] to work with my staff.  I had no problem . . . with the number of work orders that [Office] submitted.  The problem was the overly aggressive and bullying manner in which Mr. [Grievant] approached my staff in trying to move his work requests through our system.  He was creating undue tension and moral [sic] problems with his unreasonable demands.  Attempts to get Mr. [Grievant] to modify his behavior were unsuccessful.  In my view, removing Mr. [Grievant] from the picture was appropriate and necessary.

[Name], the bureau’s Executive Director and [Name]'s immediate supervisor made the following comments, which we find probative of [Grievant]’s problematic interpersonal relationships:

This had happened shortly before I started this job. . . .  [{Name}] told me that some of our staff had complained to him that [Grievant] was verbally abusive with them, which is why he called Ms. [Name].  This did end the bad behavior.  Several weeks after I began the job, [Grievant] told me that he had just been trying to get answers from EX at his boss’s request for unfinished work orders, etc.
[From the AFI section:]


[Grievant]'s relationships with many Executive Office staff and several members of our office were difficult.  Numerous times we discussed training in interpersonal skills.  Managerially, [Grievant] would benefit by stopping, listening and thinking before reacting.  For example, his decision not to approve a country clearance cable until the drafter returned from leave would have resulted in the cable being sent too late to receive a response.

As noted above, we have ordered that the sentence in the AFI section concerning training in interpersonal skills be expunged.  Otherwise, there are no grounds for further expungement.  [Grievant] has failed to provide any evidence showing that the comments are falsely prejudicial.  The record evidence does show that grievant had difficulty in his relationships with others, both within the [Office] and the Executive Office.  [Name]'s comments set forth above support the rating officer’s statements.  [Name] counseled grievant on his weakness in interpersonal skills, writing in the counseling certification that, “This is the area [Grievant] needs to strengthen most.”  And in an e-mail message to him dated November 1, 2004, she wrote “[y]ou need to resolve your working relationships with staff members.  It’s important that staff members can trust you.”  Moreover, [Name] wrote: “Several of his subordinates came to see me.  Their principal criticism was that they did not believe he treated them respectfully. . . .  Several EX employees alleged that [Grievant] treated them disrespectfully.”

[Name] supported her “Stop. Think. Listen.” advice to grievant by explaining that “[Grievant] reacted and responded emotionally to issues rather than analyzing them and then responding.”  With respect to the problem with the country clearance cable, we find that [Name]’s comment is a good example of how grievant may seek improvement in his managerial skills.  [Name] explained the problem to [Grievant] in an e-mail message dated November 1, 2004:
This particular issue is OBE as I sent the cable last Tuesday to get the work of the office moving and I didn't want [Name] asking me where the country clearance was and telling her that [Grievant]’s holding it up until [Name] comes back.  We cannot wait until [Name] comes back to get it out.  We have to look at the big picture and its [sic] not fair to place a short time fuse on the post. . . .  

Waiting until [Name] returns barely gives the Embassy 3 days to send a response because of the holiday.  It’s your responsibility to ensure that the work of those you supervise gets out on time.  Had [Name] not sent me this e-mail, and you continued this game with her, the cable wouldn’t have gotten out on time.  I know this is a new role for you.  In this role you are responsible for the work of your staff and how we are viewed by other bureaus and posts.
Prejudicial statements made by the reviewing officer

We find no merit in grievant’s claim that comments in the Review Statement, cited in Section III of this decision, are falsely prejudicial.  Other than offering his opinions as to why he disagrees with the reviewing officer, [Grievant] has failed to provide any evidence showing that the grieved comments are false.  To the contrary, we find that the evidence of record shows that they are an accurate description of some of grievant's shortcomings, particularly with respect to his interpersonal relations.  We note, too, that [Name], in other comments in the review statement, was generous in her praise, giving a positive assessment of grievant’s performance and potential.  For example, she described him, as “a talented, energetic officer who wants to make a difference,” who worked hard and successfully, and “who has great potential.”  We think the review statement, in its entirety, is a fair and balanced description of grievant’s performance and potential.

In examining the EER we followed the guidance set forth in FSGB Case No. 93-015 (December 23, 1993):

As a general matter, EERs must meet reasonable standards; perfection is not required.  The critical test is whether an EER fairly and accurately describes and assesses performance and potential with adequate clarity and documentation to constitute a reasonably discernible, objective and balanced appraisal.  This is a question that must be answered in each case based on its particular circumstances.

After reviewing the EER in its entirety, we find it to be a reasonably discernible and relatively objective and balanced appraisal.  Both the rater and reviewer provided positive and negative statements regarding [Grievant]’s performance.  We have carefully analyzed each section of the EER and find, as we discussed above, that the comments by the rating and reviewing officers fairly and accurately describe grievant’s performance and potential.  Except for the comments concerning the need for training, the Board holds that grievant has failed to meet his burden of proving, by a preponderance of the evidence, that his grievance is meritorious.  Grievant requests that his EER be expunged from his file.  With the exception of the two sentences regarding training in interpersonal skills, which we order expunged, we find no basis on which to grant grievant the relief he seeks.

V.  DECISION

The Department is directed to excise the last sentence in the EER paragraph under “Interpersonal Skills” in Section V(b) -- “[Grievant] was asked multiple times to take training in interpersonal skills but was not able to because of the heavy office travel and leave schedule”, and the second sentence in the AFI section --“Numerous times we discussed training in interpersonal skills.”  

In all other respects, the appeal is denied.






� See Grievant’s position in Section III for a complete elaboration of his claims.


� For the most part, we have used grievant’s terminology in this section.


� The Foreign Service Employee Evaluation Report - Instructions for Preparation 


�[Bureau/Office], Office of the Executive Director, Human Resources Officer


� Evaluation of Potential.


� We elaborate further on grievant’s claim in our discussion and findings about Interpersonal skills. 


� 22 CFR Section 905.1(a)


� DS-1829i


� In the following section we support our finding further in the discussion about the rating officer’s EER comments. 
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