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ORDER:  DISCOVERY AND CONTINUANCE

HELD:  Additional discovery denied; relevant issues or questions requiring discovery concerning examples of grievant’s alleged poor customer service could have been reasonably anticipated and should have been submitted with the initial discovery request.

I.  THE ISSUE
This Order addresses the motion of [Grievant] (grievant) for additional discovery and for suspension of the current deadline for her response to the Department of State’s (Department) reply to her supplemental submission.

II.  BACKGROUND
Grievant, a FS-03 Economic Officer, appealed the November 21, 2006 decision of the Department denying a grievance she filed on July 17, 2006.  She claimed that in three Employee Evaluation Reports (EERs) for April 2002, August 2002, and April 2005 there were erroneous and falsely prejudicial statements.  As a consequence of those statements, grievant asserts that she was low-ranked by the 2003, 2004, and 2005 Selection Boards and then designated for separation by the 2005 Performance Standards Board.  Grievant also avers that an EER lacked the recitation of an example in the Areas for Improvement section, contrary to the EER regulations.

Grievant, through counsel, served discovery requests on the Department on December 21, 2006, requesting admissions and answers to interrogatories.  The Department complied on January 23, 2007.  Grievant then served her supplemental submission on February 28, 2007, and the Department responded on April 9, 2007.

Following the Board’s granting of a request for an extension of time for grievant to file her rebuttal to the Department’s response, grievant moved on May 11, 2007 for a Board order permitting additional discovery composed of Requests for Production and Requests for Admissions pertaining to her 2004-2005 EER.  Should the motion be denied, grievant requests that her reply to the Department’s response be due within fifteen days after receipt of the Board’s ruling.

III.  POSITIONS OF THE PARTIES
Grievant’s Position

Grievant contends that discovery is needed because, for the first time in the grievance proceedings, the agency response listed alleged instances in support of the 2004-2005 EER criticisms of grievant’s management of disgruntled customers.  These instances were not stated in the EER and not raised in the agency decision.  Grievant contests the description of these matters and claims that discovery would allow rebuttal of the purported evidence.  She urges that granting the motion would be consistent with the objectives of the Foreign Service Act of 1980 to ensure the fullest measure of due process for the members of the Foreign Service.

Department’s Position
The Department opposes grievant’s motion for discovery and for a continuance.  It states that [Name] was grievant’s reviewing officer for her 2004-2005 EER and provided the examples of grievant’s poor customer service in an e-mail response to the Grievance Staff at the agency level.  [Name]’s e-mail, containing the examples, was furnished to the grievant on November 28, 2006 in response to her request for her agency grievance file.  Thus, the Department contends that grievant had the same information quoted in the Department’s response before she filed her grievance appeal and before she commenced discovery.  Further, the Department had previously quoted from [Name]’s 

e-mail in the agency-level decision, thus putting grievant on notice that it was relying on the information provided by [Name].

The Department notes that grievant chose not to exercise discovery regarding the examples, or any discovery at all regarding Mr. [Name], and chose not to conduct any follow-on discovery before submitting her supplemental statement.  The Department contends that grievant could have pursued the matter during the proper course of discovery and has not shown any cause to re-open discovery.  Further, grievant now seeks documents and requests for admissions that go beyond the examples presented to her in November 2006, relating to the requests of Mr. [Name]’s wife for business cards and to refurbish the DCM residence.

IV.  DISCUSSION AND FINDINGS
The Board’s Policies and Procedures Regarding Discovery provide that “Initial discovery requests must be comprehensive, seeking all relevant information then reasonably available.”  Follow-on discovery is only permitted in instances where, among other things, “relevant issues or questions [are raised] that were not previously identified or could not have been reasonably anticipated when the initial interrogatories were submitted.”  These policies have been made known to grievant.

We find that relevant issues or questions requiring discovery concerning examples of grievant’s alleged poor customer service could have been reasonably anticipated and should have been submitted when the initial discovery was submitted by counsel for grievant on December 21, 2006.  The November 21, 2006 agency-level decision quoted the reviewing officer’s criticism of the manner in which grievant responded to customer requests, and grievant was furnished examples of the alleged poor customer service in support of the 2004-2005 EER on November 28, 2006.

Accordingly, grievant’s motion for an Order permitting discovery is denied.  Grievant’s request that her rebuttal to the Department’s response to her supplemental statement become due within fifteen days after receipt of the Board’s ruling is granted.
V.  ORDER

Grievant’s motion for additional discovery is denied.  Grievant shall submit her rebuttal to the Department’s response to her supplemental submission within fifteen calendar days from the date of receipt of this Order.
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