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CASE SUMMARY

HELD:  The Department met its burden of proving that a three-day suspension was justified for:  (1) violation of the Visa Lookout Accountability (VLA) Requirements; and (2) failure to follow instructions.

OVERVIEW

Grievant appealed the agency’s decision to suspend him for three days (mitigated from the original proposed five-day suspension) based on two charges: (1) issuing a visa to an applicant whose name appeared in the lookout system, based on FBI information which might render the visa applicant ineligible for a visa; and (2) failure to follow instructions.

There is no dispute that grievant committed the acts that led to the proposed disciplinary action; he freely admitted having committed them.  Thus, the sole issue before the Board was whether the proposed penalty is proportionate to the offense and consistent with penalties imposed for similar offenses.

As this is a disciplinary case, the agency has the burden of establishing, by a preponderance of the evidence, that the disciplinary action was justified.  To carry its burden, the Department must prove that the grievant committed the actions with which he is charged; that there is a nexus between those acts and the efficiency of the Service; and that the penalty imposed is proportionate to the offense and consistent with penalties imposed for similar offenses.  The agency must address the relevant Douglas factors as well as 3 FAM 4375.

Grievant argues that, given the mitigating circumstances he cited, the penalty should be reduced further – to an admonishment or a reprimand.  In his appeal to this Board, grievant provided no new convincing evidence to support his request for additional mitigation.

The Board found the agency’s detailed analysis of each of the discipline cases cited by grievant in support of his position to be well reasoned and creditable.  Its rationale affirmed that those cases and grievant’s were not similarly situated.

The appeal was denied.
DECISION
I.  THE GRIEVANCE
[Grievant] (grievant), an untenured FS-04 member of the Foreign Service of the Department of State (Department or Agency), was proposed for a five-day suspension by the agency for violation of the Visa Lookout Accountability (VLA) Requirements (Charge #1), and failure to follow instructions (Charge # 2).  [Grievant] filed a grievance, claiming that the suspension was unreasonable, disproportionate, and unwarranted.

For relief, grievant asked for:

(a) Interim relief (IR) to hold in abeyance the proposed disciplinary action until final adjudication of this grievance;

(b) Overturning of the suspension decision, or;

(c) Mitigation of the suspension to a letter of admonishment or a reprimand.

The agency denied [Grievant]’s grievance and he appealed that decision to the Foreign Service Grievance Board (FSGB).
II.  BACKGROUND
[Grievant] joined the Foreign Service in March 2002; his first assignment abroad was as a Consular Officer in the Non-Immigrant Visa (NIV) Unit in [Blank]
.  In January 2004, grievant was given additional duties as the Post’s visa/border-crossing cards (BCC) Accountability Officer with responsibility for receiving, accounting for and processing laser visas.

On February 13, 2004, [Grievant] was reported to have issued a visa to an applicant for whom the FBI had entered a lookout (Charge # 1).  The Bureau of Consular Affairs investigated the violation and prepared a VLA record of violation, identifying grievant as the responsible Officer.

In March 2004, grievant departed [Blank] for a two-month temporary duty assignment to [Blank].
  On March 30, 2004, while [Grievant] was still in [Blank], the Regional Security Officer (RSO) in [Blank] found approximately 300 Laser visa/Border-crossing cards (BCC) in and on [Grievant]’s desk (Charge # 2), in violation of Standard Operating Procedures.  The Bureau of Diplomatic Security (DS) investigated this matter and on May 25, 2004, it issued a report of investigation (ROI).  While determining that the matter did not warrant criminal charges, DS referred the matter to the Conduct, Suitability and Discipline staff in the Bureau of Human Resources’ Office of Employee Relations (HR/ER/CSD).
On October 29, [Grievant] received a letter from the Acting Director of HR/ER/CSD, informing him that the Department was proposing to suspend him without pay for five calendar days for violation of the Visa Lookout Accountability Requirements (Charge # 1) and for failure to follow procedures (Charge # 2).

On November 8, [Grievant] sent a letter to the Deputy Assistant Secretary for Human Resources, responding to the proposed five-day suspension.  In that letter he made the following comments:

Before I address the charges specifically, I want to clearly state that I recognize the critical importance of proper handling of NIV business.  The NIV section serves on the front lines of our country’s efforts to assure our protection and security, and this was a responsibility that I took very seriously while in [Blank], and, if anything, take more seriously today. I also recognize that these charges are based on mistakes I made, and for this I take full responsibility. . . .
. . .

. . . I recognize that ultimately it was my responsibility as the Accountable Officer for the BCC's to ensure that they were properly processed. I failed in this responsibility, and this failure could have had national security repercussions. . . .
[Grievant] also cited what he considered to be valid reasons
 why he was distracted during the periods when he made these mistakes and elaborated on his perceptions of how mitigating factors as defined in 3 FAM 4375 and Douglas v. Veterans Administration, 5 MSPR 280 (1981), should be applied in his case.

On February 16, 2005, Ambassador [Name], Deputy Assistant Secretary (DAS) for Human Resources, issued his decision, denying the grievance.  In the “Decision” section of his report, DAS [[Name] wrote:


I have independently reviewed and given full consideration to all of the materials relating to this action.  In deciding whether to sustain the proposed disciplinary action, I reviewed the Douglas factors, the evaluation factors enumerated in 3 FAM 4137, similar cases and penalties imposed, and the mitigating and aggravating factors.  Based on all these considerations, it is my decision to mitigate the proposed [penalty] from five days to three days.  I believe this discipline is consistent with and appropriate to the circumstances of this case.

On March 21, 2005, [Grievant] submitted a formal grievance to the agency.  In that submission, he cited personal pressure resulting from his impending temporary duty assignment (TDY) to [Blank], lack of training from his predecessor, and the illness of his father as matters that affected his judgment.  Grievant also disagreed with Ambassador [Name]’s application of 3 FAM 4375 and Douglas to his case.  He included a discussion of his interpretation of the applicability of these principles as a part of his submission.

On November 29, 2006, the Department issued its decision, denying the grievance in its entirety.  The final decision letter addressed all of the concerns raised by grievant, including a detailed analysis of how the 12 Douglas factors relate to grievant’s case and endorsing the deciding official’s assessment of the positive and negative factors set forth in his analysis.

The Department held in abeyance the suspension action for 15 days following receipt of the letter to permit grievant to file an appeal with the FSGB and request further relief at that level.

On December 15, grievant appealed the agency decision to the FSGB.  In his appeal, he claimed that the Department failed to satisfy its burden of proof “because it did not demonstrate that the proposed discipline was consistent with the principles enumerated in Douglas v. VA and the Foreign Affairs Manual.” (footnote omitted)  Grievant requested continued IR pending a final decision on the appeal by the FSGB.  Grievant noted, further, that he was reserving the right to engage in discovery and to file supplemental submissions.  Also, Grievant said that he was being represented by AFSA.

On December 19, 2006, the Acting Executive Secretary of the FSGB acknowledged receipt of grievant’s appeal setting the effective date of filing as December 15, 2006.  The letter also responded to his request for continued IR, noting that the agency did not oppose the request.  The FSGB granted relief for one year or until the decision is reached in the matter, whichever comes first.

On January 11, 2007, AFSA requested a 30-day extension to file a supplemental submission.  In that message, AFSA emphasized that the Agency did not oppose the extension.  On that same day, in response to an exchange of e-mail messages, AFSA indicated that it was not going to undertake discovery and asked that the 30-day extension begin on January 16.  On January 12, the FSGB granted grievant’s request for an extension until February 16.

On February 15, grievant filed a supplemental statement and attached a sanitized list of officers who had been subject to disciplinary action in the years 2000, 2002, and 2003.  Grievant cited several officers from those lists, concluding that several received admonishments or reprimands in circumstances similar to his.

Grievant also added to his complaint a statement that he claimed was made by the Consul General (CG) in [Blank], [Name].  Shortly before he volunteered for the TDY assignment to [Blank], CG [Name] supposedly told him that if he volunteered for the TDY assignment to [Blank], she would “ruin” his career.

On March 30, the Department submitted its response to grievant’s supplemental statement.  Therein it contended that grievant had not presented any new issues that had not been addressed in previous submissions.  The Department recognized that grievant had inserted a claim
 that the CG had threatened him.  In response to this, the Department obtained a statement from the CG in which she denied having made any such threats.

The Department also presented its analysis of the list of disciplined officers referred to by grievant and concluded that none of the cases he cited were comparable to the actions for which he is being disciplined.

On May 14, [Grievant] filed his reply to the Department’s March 30 response.  In his reply, he addressed the Department’s comments concerning the CG’s statement, stating that he would “stand by my statement.”  He also discussed the comparison of officer # 33 on the 2003 list of disciplined officers, claiming that the circumstances in that case were similar to his.

Following receipt of grievant’s May 14 reply, the Record of Proceedings (ROP) was closed on May 21, 2007.

III.  POSITIONS OF THE PARTIES
GRIEVANT
Grievant admits having committed the infractions with which he is charged.  He cites his upcoming TDY assignment to [Blank]; a statement he attributes to his supervisor that if he volunteered for the [Blank] assignment, she would “ruin” his career; and the illness of his father as matters that badly distracted him from his duties and clouded his judgment immediately prior to committing these infractions.

In his appeal to the FSGB, grievant claimed that the Department failed to satisfy its burden of proof because it did not demonstrate that the proposed discipline was consistent with the principles enumerated in Douglas.
Grievant expressed remorse for his errors.  And he believed that, under the circumstances, a three-day suspension was unduly harsh, when considering that the full details of these errors had already been placed in his EER
 and considered by two Commissioning and Tenure Boards.

Finally, [Grievant] reviewed the List of Offenses and Discipline Imposed
 compiled by the Office of Employee Relations and concluded that the Department punished employees who had committed similar infractions with either a reprimand or an admonishment. Contending that his case was similar to many of those who had received admonishments or reprimands, he claims mitigation by the FSGB to a similar penalty is warranted.
THE DEPARTMENT
There is no dispute that [Grievant] committed the offenses he has been charged with as he freely admits having committed the acts cited in the proposed letter of discipline.  In undertaking its analysis of grievant’s appeal, the Department again undertook a review of the 12 Douglas factors
 and found no grounds for further mitigation of the penalty in this instance.

Finally, the Department rejects [Grievant]’s analysis of the penalties imposed on other members of the Foreign Service.  The Department contends that, while the cases cited by grievant appear to be similar, a closer scrutiny of this comparison reveals that grievant’s infractions
 were far more egregious than those listed.  The Department found the mitigated penalty of a three-day suspension appropriate under the circumstances of this case.

IV.  DISCUSSION AND FINDINGS
This is a disciplinary action.  As such, the agency has the burden of establishing, by a preponderance of the evidence, that the disciplinary action is justified.
  In order to carry its burden of proof, the Department must prove that:  (1) grievant committed the actions with which he is charged; (2) there is a nexus between those acts and the efficiency of the service; and (3) the penalty imposed is proportionate to the offense and consistent with penalties imposed for similar offenses.  The agency must address the relevant Douglas factors as well as 3 FAM 4375.  This last requirement is particularly important in cases such as this, in which grievant has specifically challenged the agency’s contention that, in accordance with the sixth Douglas factor,
 it considered whether the penalty sought is consistent with those imposed in similar cases.  See Gage v. Air Force, 11 MSPR 147, (1982).
There is no dispute that [Grievant] committed the acts that led to the proposed disciplinary action.  He freely admits having committed those offenses with which he has been charged.  We find that these admissions constitute preponderant evidence supporting the two charges.  The remaining issue before this Board is the penalty; in particular, whether the proposed penalty is proportionate to the offense and consistent with penalties imposed for similar offenses.

[Grievant] argues that given the mitigating circumstances he has cited, the Department should lessen the proposed penalty further – to an admonishment or reprimand.  The agency, however, counters that the proposed three-day suspension is appropriate.

The Department has the authority to discipline its employees when it has determined that the employee violated a law, regulation or policy.  Here, the record clearly shows that grievant violated the VLA requirements and failed to follow the procedures for handling BCCs.  The record further shows that the Department initially proposed to suspend grievant for five days for these violations, but after reviewing [Grievant]’s submissions, mitigated the penalty to three days.

In his appeal to this Board, [Grievant] did not present any new convincing evidence to support his request for further mitigation.  His analysis of the Douglas factors, as it applies to him, was impressively rebutted by the Department.
  Further, grievant’s attempt to compare his situation with the list of disciplined members of the Foreign Service was also effectively rebutted by the Department
.  In its March 30, 2007 memorandum, the Department presented a detailed analysis of each of the discipline cases cited by grievant and explained the rationale it used to arrive at its decision in those cases and how the individuals in those cases were not similarly situated to [Grievant].

The only new matter not considered by the agency was grievant’s assertion of an alleged threat by the CG if he took a TDY posting in [Blank].  Other than his assertion, grievant has offered no probative evidence refuting the CG’s statement wherein she denied ever having made such a threat.  Nor has [Grievant] presented any evidence which ties the alleged “threat” to the misconduct he has been charged with.  Even if it was found that grievant’s assertion has merit we see no relationship between that statement and the charges to which he has admitted.  Stated another way, this issue is not relevant to the matter before this Board.

Nor do we find convincing grievant’s argument that the charges against him are not appropriately brought forward as disciplinary actions since they refer to matters that may be considered performance related.  First, some behavior has indicia both of misconduct and performance.  In those circumstances, the agency has a choice of how to proceed.
  That aside, we find that actions here fall within the definition of disciplinary actions as set forth in 3 FAM 4377.

Charge #1 is that [Grievant] violated the Visa Lookout Accountability Requirements.  Item 6 of 3 FAM 4377 identifies as a punishable offense:

Violations of . . . security regulations, guidelines, or instructions such as 
. . . improper handling of . . . administratively controlled information.

Charge # 2, Failure to follow proper instructions is set forth as a punishable offense in item 28 of 3 FAM 4377.

Finally, 3 FAM 4376, Discipline and the Foreign Service, states:  “the attainment of foreign policy objectives requires the maintenance of the highest standards of conduct by employees of the Foreign Service.”  We find that the agency’s action in this instance is consistent with that approach.

In sum, and as noted above, the Department has the right to discipline its employees when it has been determined that the employee has violated a law, regulation or policy.  The record here clearly shows that the Department did not abuse that authority.  Not only did the Department mitigate the initial five-day suspension to three days, it also balanced aggravating circumstances with those suggesting mitigation.

Accordingly, and on the basis of the foregoing, the FSGB holds that the Department has met its burden of proof, as required, and there is no basis for further mitigation of the Department’s decision in this case.  The offenses are serious in nature.  And as [Grievant] realizes, they “could have had national security repercussions.”

V.  DECISION
The grievance appeal is denied in its entirety.
� At present, Grievant is serving as an untenured Consular Officer in [Blank].


� The results of this investigation were relayed to [Grievant] in a cable (State 135132), dated 19 June 2004. [Grievant] acknowledged receipt of this Report on July 7, 2004 and appended a statement to the Report.


� [Grievant] had volunteered for this two-month temporary assignment to [Blank] in early February.  He was later nominated for and received a Superior Honor Award for his performance during that assignment.





� Lack of proper training; on the job about one month before being sent to [Blank] on short notice; not proficient in use of EXCEL and NIV issuing systems; personal pressure of his TDY assignment to [Blank]; illness of his father.


� The Department stated that it had not previously remarked on this item because, to its recollection, grievant had not heretofore advanced this factor.


� EER covering the Rating Period from 01/20/2004 to 07/30/2004, attached to Grievant’s February 15, 2007 Supplemental Submission.


� List of Offences and Discipline Imposed on Foreign Service Members for years 2000, 2002 and 2003, attached to Grievant’s February 15, 2007 Supplemental Submission.


� The Department’s complete analysis of this comparison is included on pages 10 and 11 of its November 29, 2006 Final Agency Decision in this matter.


� “VLA violations,” “Failure to follow instructions/ poor judgment,” “Failure to follow instructions,” and “Failure to follow regulations.”


� See 22 CFR §905.2


� Douglas factor No. 6 refers to “consistency of the penalty with those imposed upon other employees for the same or similar offenses.”


� See page 10 of the Department’s November 29, 2006 Final Agency Decision


� See page 4 of the Department’s March 30, 2007 memorandum responding to Grievant’s Supplemental Submission.


� See also Von Muller v. Department of Energy, 101 M.S.P.R.  91 (2006).  This case sets forth an excellent discussion of deference to an agency in the establishment of a penalty.
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