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CASE SUMMARY

HELD:  Grievant did not carry her burden of proof to establish that her 2005 and 2006 Selection Boards (SBs) used a “buddy” and “point” system to determine promotion rankings, rather than adhering to the Procedural Precepts.

OVERVIEW

Grievant, an FS-02 Information Management Technical Specialist with the Department of State (Department), contested her failure to be promoted by her 2005 and 2006 SBs.  She asserted that statistics compiled by AFSA in 2005 support her position that a “buddy rule” was applied, in that 60 percent of the FS-01 promotions in her competition group were given to people who had worked directly for SB members.  She asserted that in 2006 the SBs “apparently” devised a point system to calculate the importance of various positions in the competition, because that is what one SB member is telling others.

The Department acknowledged the correctness of the statistics, but contended they did not constitute evidence of a violation of law, regulation or collective bargaining agreement.  In 2005 grievant’s own rating officer sat on the SB and grievant was recommended for promotion, but not reached.  In 2006, only one of the 12 promoted in grievant’s class had been rated by an SB member within the last five years.  SBs are governed by precepts negotiated with AFSA.  When queried, the SB member grievant had identified denied the use of any point system.  Judgments of SBs are specifically excluded from the definition of a grievance.

The Board held that grievant failed to meet her burden of proof in demonstrating that the 2005 and 2006 SBs failed to follow the precepts.  SB members take an oath of office swearing or affirming they will perform their duties faithfully, adhering to the precepts and promotion criteria without prejudice or partiality.  The Board held that the Procedural Precepts contain fair and reasonable protections to avoid favoritism seeping into the process.  The selection and promotion process is reasonable and has stood the test of time.  Absent demonstration of some error or harm in their application, the Board will not overturn a SB’s determination.  Grievant offered no proof that the SBs were playing favorites or using a point system.  The statistics provided are not proof and grievant’s allegations are not facts, but suspicions and conjectures which fail to overcome the judicially created presumption of regularity of the actions of government officials.  The grievance was denied.

DECISION

I.  THE GRIEVANCE

[Grievant], grievant, an FS-02 Information Management Technical Specialist (IMTS) with the Department of State (Department, agency), appeals a decision by the Department denying her request for promotion reconsideration in 2005 and 2006 premised on her dissatisfaction with the criteria allegedly used by the SB in those years to determine which employees were to be promoted.  For relief [Grievant] requests a fair evaluation of her record:  “If it is found that I should have been promoted when compared to my peers and was not due to improprieties of the boards, then I feel that I should be retroactively promoted.”

II.  BACKGROUND

[Grievant] believes she should have been promoted in 2005 or 2006.  On
October 16, 2006, [Grievant] filed a grievance based on her dissatisfaction with the promotion criteria she contends were used by the SBs.  [Grievant] noted that in 2005 several Foreign Service (FS) employees requested that AFSA
 investigate how promotions were being decided, as it appeared to this group that they were based on the “buddy” system whereby a majority of the promotions in grievant’s competition group went to “people who worked directly for or with [SB] members, regardless of their qualifications.”  (p. 1 of grievance).
Because [Grievant] saw this “buddy” pattern somewhat repeated in 2006, and her unofficial inquiries also led her to believe that the SB “came up with a system which calculated the importance of jobs,” she filed her grievance.

The Department denied the grievance on the basis of [Grievant]’s failure to meet her burden of proof.  She appealed to this Board on December 18, 2006, enclosing supplemental information.  The Department responded on February 8, 2007, and the Record of Proceedings was closed on March 19, 2007.

III.  POSITIONS OF THE PARTIES

The Grievant

The statistics compiled by AFSA in 2005 and submitted to the Department in this case support grievant’s position that 60 percent of the FS-01 promotions in her competition group were recommended for persons who worked directly for SB members.  SB members supervised five percent of the FS-02 employees in her competition group, but “they promoted approximately 50 percent
 of the available promotions to FS-01.”  According to the grievant, the buddy rule was applied and complaints about this failed to result in any remedial action by the Department.

In 2006, the SBs “apparently” devised a system to calculate the importance of the various positions in the competition:

If I thought that something could be rigged, that is a way to rig the board.  You can set a criterion so that personnel you want promoted could be promoted.  For example, an IMO
 position counted for more points than an IPO
 position – not taking into consideration that an IPO at a large post sometimes has greater responsibility than an IMO at a smaller post.  An IPO counted for more than an IPS
- not taking into consideration that an IPS at a larger shop probably has equal or greater responsibility.  What are the instructions given to the boards?  Can they make up and enforce arbitrary rules?  It was my understanding the promotion precepts were the guidance to be used.

[Name], one of the IRM SB members, is “telling people that jobs were an important factor in the decision for promotions.  I am not suggesting that the panel was briefed to put a weight on jobs but that is what they did according to information I have received.”

Instead of following the procedural precepts, grievant states:

My concern is how they calculated points for my last position which was titled technical manager and, therefore, did not fall into any specific category . . . .  In my humble [opinion], the board this year took the easy route.  Their job should have been to read completely everyone’s EER and base their decisions on the potential – not on an ad-hoc check list.

The Department

The statistics submitted by the grievant as contained in AFSA’s e-mail message are correct.  Between 2001 and 2005, 18
 of 137 employees in the eligible pool had been rated or reviewed by panel members of the 2005 SB.  Five of the ten promoted were rated or reviewed by a member of the 2005 SB.  Nine out of 29 of those recommended for promotion had been rated or reviewed by a 2005 SB member.  And, four of 98 mid-ranked employees were rated or reviewed by a 2005 SB member.  These statistics provide no evidence of a violation of law, regulation or collective bargaining agreement.  Even if they did, grievant would have to prove that she was harmed.  “She cannot because her own rating officer for her 2004-2005 EER sat on her S-IV [SB].”  She was one of those recommended for promotion, but not reached.

Of the 12 IMTS promoted in 2006, only one had been rated by a SB panel member within the past five years.  Another of the 12 had received a “memorandum of evaluation” covering a four-month period in 2002 from one of the 2006 Board members.  Neither of these facts establishes a violation of law, regulation, or collective bargaining agreement.  Grievant was mid-ranked in 2006.

SBs are governed by precepts that have been negotiated with AFSA.  They cannot create and follow “arbitrary rules.”  No SB was instructed to assign a point value to weigh the importance of information technology jobs.  [Name] was queried as to grievant’s allegation that he had done so and he replied:  “I can say that there was no point system given to assignment or any single aspect of an employee’s career.”

3 FAM 4412(d)(2) specifically excludes SB judgments from the definition of a grievance, with the exception that allegations of procedural violations of law, regulation, or collective bargaining agreement or personnel practices arising under them are grievable.  Grievant’s dissatisfaction with the results of her 2005 and 2006 promotion reviews does not establish any such violations.

IV.  DISCUSSION AND FINDINGS

Under to 22 CFR 905.1(a), grievant has the burden of establishing by a preponderance of the evidence that her grievance is meritorious.  For the reasons that follow, the Board finds that grievant has not met that burden of establishing a violation of law, regulation, or collective bargaining agreement.

The Procedural Precepts found in 3 FAH-1 H-2320, Exhibit A, establish the scope, organization, and responsibilities of SBs and describe the criteria they are to use in reaching their determinations.  The criteria for promotion set forth in the Core Precepts are statements of policy regarding the qualities and capabilities considered for advancement.  The SBs review the official performance folders (OPF) and recommend for promotion only those whose performance indicates superior long-range potential and ability to perform at a higher level.  The SB must rank-order each person recommended for promotion, from first to last and only afterwards is it informed of the number of promotions authorized by the Director General.  Only then are promotions granted according to the number authorized and in the rank order previously established by the SB.

The precepts further provide that if Board members are acquainted with an employee under review, they cannot reveal any information about that employee’s performance not included in the OPF.  A Board member who was a rating or reviewing officer of an employee under review in his/her current grade will be excused from participating in SB consideration of that file if the employee so requests.  Conversely, if a Board member believes he/she may be unable to reach a fair, unbiased judgment of an employee under consideration, that member will be excused without explanation from further consideration of the individual.

SB members must also take an “Oath of Office,” swearing or affirming to perform their SB duties faithfully, adhering to the Precepts and promotion criteria without prejudice or partiality, and without revealing to unauthorized individuals any information on the deliberations and recommendations of the Board.  We find that the Procedural Precepts contain fair and reasonable protections to avoid favoritism seeping into the process.  The selection and promotion process is reasonable and has stood the test of time.  Absent demonstration of some error or harm in their application, we will not overturn a SB’s determination.

Grievant has not met this test.  She has offered no direct evidence that any of the members of the 2005 and 2006 SBs was playing favorites or using a point system.  The statistics cited above are not proofs of malfeasance or misfeasance.  We find that grievant’s allegations are not facts, but rather are suspicions and surmises only.  She did not challenge SB member [Name] statement to the Department denying the use of improper criteria, and provided no evidence from other employees in support of her allegation that he was informing them that a point system, based on the importance or difficulty of job, had been used by him and the members of his SB panel to determine rank order for promotion:

Grievant’s speculative allegation of the Selection Board’s unfairness runs headlong into the judicially created presumption of regularity of the actions of government officers.  This presumption holds that “public officers perform their duties correctly, fairly, in good faith, and in accordance with the law and governing regulations.  . . . and this presumption stands unless there is ‘irrefragable proof to the contrary.’”

The Foreign Service promotion system is competitive, as grievant is well aware.  Promotions are won not solely on the basis of a very good performance, but rather on the basis of how that performance compares to that of one’s peers.

V.  DECISION

Grievant has not met the burden of proving her claim that the 2005 and 2006 SBs violated law, regulation, or collective bargaining agreement in reviewing her files and reaching their decisions.  The grievance appeal is denied.

�  The American Foreign Service Association is the exclusive representative of Foreign Service members in the Department. See 3 FAM 4412 f.


�  Grievant cited 60 percent in her grievance and 50 percent in her appeal.


�  Information Management Officer.


�  Information Programs Officer.


�  Information Programs Supervisor.


�  AFSA incorrectly calculated 19 employees.


�  FSGB Case No. 2004-060 (April 8, 2005), citing LaChance v. White, 174 F. 3d 1378 (Fed. Cir. 1999), quoting from Alaska Airlines, Inc. v. Johnson, 8 F.3d (Fed. Cir. 1993); see also FSGB Case No.99-050 (November 8, 1999), citing American Federation of Government Employees, AFL-CIO, et al. v. Ronald Reagan, et al.,665 F. Supp. 31 (D.C. Cir. 1987).
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