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CASE SUMMARY

HELD:  The Department sustained grievant’s claims, in part, finding that grievant’s Employee Evaluation Report (EER) was flawed and expunged it from his Official Performance Folder (OPF).  The Department denied the remainder of the grievance and the FSGB concurred with that holding.  The grievance was denied.

OVERVIEW

Grievant, a former Member of the Senior Foreign Service with the Department of State, filed a grievance claiming that his 2003-04 EER contained numerous procedural violations and falsely prejudicial statements.  Grievant also claimed that the Department committed violations of Law, regulations and Collective Bargaining Agreement and Policy, and that the Department’s actions, following his refusal to withdraw a grievance he filed with an international organization, had a ruinous impact on his career.  For remedy, he asked for expungement of his 2003-04 EER from his OPF, Performance and Presidential Awards pay, assignment to a senior level position, attorney fees and all other appropriate remedies.

The matter giving rise to this complaint occurred while grievant was assigned to a three-year time-limited detail to an international organization.  During the final year of that assignment (2003-04), the office in which he was assigned was reorganized.  A new Director was appointed and became grievant’s immediate supervisor.

From the outset of this new supervisory arrangement, relations between the two became strained.  Shortly thereafter, a senior officer from another country informed grievant that he was taking over the project that had been assigned to him.  Also, grievant’s supervisor recommended that grievant not be extended beyond the expiration date of his time-limited appointment.

In January 2004, grievant filed a formal complaint of alleged mismanagement with the international organization.  A few weeks later, one of the senior officials of the organization informed grievant that he would not receive an EER for the rating period unless he withdrew the complaint that he filed against the organization.

Grievant’s three-year appointment expired and he returned to the Department.  He took some leave and, following that, he was on overcomplement for several months.  During this period, grievant was offered several assignments, both in Washington and abroad, and he refused them all.  He did not want to go overseas because he was attending to an ill relative.

In November 2005, grievant was informed that an EER, without a Review Panel Statement, had been placed in his OPF.  Finally, unable to offer grievant an assignment that he would accept, the Department directed him to an assignment to fill a critical position at a post overseas.

Shortly after this directed assignment, grievant filed his grievance.  In that submission, grievant informed the Department that because he was unable to continue to serve abroad because of critical family needs, he was forced to retire from the service.  He described this decision as constituting “effective dismissal.”

The FSGB denied the grievance, finding that the Department made every effort to assign grievant to other positions, even in Washington and abroad, but he turned them all down.  The choice of resigning was not imposed upon him.  He had alternatives to provide care for his family member, he had not made the required non-frivolous showing, and did not make a prima-facie case to show that his retirement was involuntary.  

DECISION

I.  THE GRIEVANCE

[Grievant] (grievant), at the time of this filing a career member of the Senior Foreign Service with the Department of State (agency, Department), filed a grievance with the Department on February 28, 2006.  He claimed that his Employee Evaluation Report (EER) covering the period from April 15, 2003 to April 14, 2004 contains numerous procedural violations as well as inaccurate and falsely prejudicial statements.  Grievant also alleged that the Department committed violations of law, regulations, Collective Bargaining Agreement, and policy.  He added that the Department’s actions, following his refusal to withdraw a grievance that he had filed with the [Organization], had a ruinous impact on his career.

For a remedy, grievant requests:

(1)  Expunction of the April 15, 2003 to April 14, 2004 EER from his records;

(2)  Granting of compensation for Performance Pay and Presidential Awards pay for 2003 and 2004;

(3)  Assignment to a senior-level position in the United States;

(4)  Award of attorney fees, and

(5)  All other appropriate relief.

On October 6, 2006, the Department issued its decision, granting grievant’s request to expunge the April 2003 to April 2004 EER from his records, but denying other claims and remedies that he sought.

On December 13, 2006, [Grievant] appealed the Department’s decision to the Foreign Service Grievance Board (FSGB, Board).

II.  BACKGROUND

At the time of his agency-level filing, grievant was a career member of the Senior Foreign Service, having been promoted into that class in February 2002, with the rank of Counselor (FE-OC).

From August 2001 to August 2004, grievant was assigned to a three-year detail on the international staff of the [Organization].  His position was Director of [Organization’s] International Management Group, with responsibility for the planning, design, and construction of the new [Organization] headquarters compound.

At the outset of his detail to [Organization], grievant’s supervisor was [Name], the Director of Management.  In early 2003, the [Organization]  international staff was reorganized and [Name] became the new Assistant Secretary General for Executive Management.  He assumed responsibility for the Headquarters Project and, thus became grievant’s immediate supervisor.

On October 22, 2003, the Management Advisor of the U.S. Mission to [Organization] informed grievant that he was being replaced.  On October 27 grievant sent a communication to the U.S. Ambassador to [Organization], asking to meet with him to discuss this matter.

On November 21 [Name] sent a memorandum to the [Organization] [title] recommending that grievant not be reappointed.  On December 3 {Organization] sent a cable to the Department announcing that it was recruiting applicants to replace grievant.  On December 9 grievant requested mediation by the [Organization] [title] of a mid-term performance review written by his supervisor.

On December 17 the Executive Management Division sent a letter to grievant, reminding him that his appointment as a “USA reimbursable” would expire on 
August 12, 2004 and “upon recommendation of his supervisor, his appointment would not be extended beyond 12 August 2004.”  On January 19, 2004, grievant filed an official Complaint and Petition with the [title] [Organization] complaining about the “unfair personnel practices” to remove him from office on the basis of “alleged unsatisfactory performance.”

On April 14, 2004, the 2003-2004 EER rating period ended and grievant was due an EER covering his performance for this period.  In June 2004, the [title]’s Chief of Staff informed grievant that, unless he withdrew his complaint, he would not receive an EER for the 2003-2004 rating period.  Grievant refused and did not receive an EER for this rating period until November 2005, long after the May 15 deadline for submission.

In August 2004, grievant’s three-year assignment to the [Organization] international staff expired and he was reassigned to the [Blank] until October 2004.  Thereafter, the record shows that, from November 2004 to January 2005, grievant was on home leave.  Following leave, he was in an overcomplement position in the Department until December 2005, when he received a directed assignment to a position in [Blank].

On November 7, 2005, the [Organization] sent a memorandum to the Department,
 transmitting grievant’s 2003-2004 EER, for inclusion in grievant’s Official Performance File (OPF) and a packet of documents relating to the processing of that EER.  The EER indicated that the Rating Officer signed the EER on May 5, 2004 and the Reviewing Officer signed the EER on September 14, 2004.  Grievant did not sign the EER
 until June 2, 2005.

On February 28, 2006, [Grievant] filed his grievance with the Department.  In that submission, [Grievant] included the following statement:

Unable to continue to serve in [Blank} because of critical family needs confirmed by M/MED, and also facing identification for selection-out because of the [Organization]-brokered EER, I am left with no choice but to retire from the Service, 2 years ahead of expiration of my time-in-class.  This constitutes effective dismissal.

On October 6 the Department issued its decision on the grievance, noting that grievant “retired from the Service, voluntarily, effective April 30, 2006.”  The Department sustained the grievance in part by expunging the contested EER from grievant’s performance file.  It denied the remainder of his claims.  In doing so, the Department noted that “assignments are not a grievable matter under the provisions of 
3 FAM 4400, unless there is a demonstration that they are contrary to law or regulation.”  Further, the Department “disagreed” with grievant’s notion that “the Department’s actions were tantamount to dismissing you from the Service,” but rather contended that grievant had initiated and saw through to completion the decision to retire in a voluntary way.

On December 13 [Grievant] appealed the Department’s decision to the FSGB.  He repeated the problems that he experienced while serving in [Organization], but did not mention the fact that he retired from the Service in April 2006 and he did not request reinstatement, should he prevail in his appeal.  Grievant did reserve the right to engage in discovery and file a supplemental submission.

On January 5, 2007, [Grievant] requested an extension of time to present his supplemental submission.  Grievant did not exercise his reserved right for discovery.  The Department did not oppose grievant’s request and on January 8 the Board granted grievant an extension of time until February 8 to file his supplemental submission.

On February 8, grievant submitted a request to reopen discovery and for an extension of time to file his supplemental submission.  In that same filing, he stated that he remained open to resolve this dispute through alternate means and, that if no resolution was found outside the formal appeal process, requested the appeal be the subject of a hearing before the Board.

On February 9 the Department responded to grievant’s request, agreeing to a twenty-day extension but opposing his request to reopen discovery.  The Department opposed grievant’s request for a hearing and urged the Board to defer a decision on this request until the receipt of grievant’s supplemental submission and the Department’s response thereto.  On that same day, this Board granted grievant a twenty-day extension to file his supplemental submission, denied his request to reopen discovery and advised the parties that the request for a hearing would be considered in time.  Grievant made the following arguments in his March 8 supplemental statement:

The Department deprived the appellant of an assignment for a period of one year, during which time he was classified “overcomplement,” and not assigned any responsibilities equivalent to his personal rank of FE-OC . . . .

[T]he Department assigned the appellant to a position at an unaccompanied hardship post, in spite of the recommendation of the Department’s Office of Medical Services against such assignment.  Unable to continue to serve at the isolated, unaccompanied post because of a requirement to care for an elderly family member, the appellant was left with no choice but to resign from the Foreign Service.

[T]he Department acknowledged the [Organization]-negotiated EER to be falsely prejudicial and ordered it expunged in full from the appellant’s Official Performance File.  The Department however denied the appellant any other remedy, thereby failing to make the appellant whole for damages caused by the falsely prejudicial EER.  The Department also failed to rectify the constructive discharge of the appellant carried out in retribution for his engaging in protective whistle blowing.

[T]he senior officials of the Department to whom he reported these actions failed to take any action, other than to encourage the appellant to withdraw his complaint or risk harm to his career.

[Grievant] contended that his decision to retire from the Service was a “constructive discharge” in retribution for his “engaging in protective whistle blowing.”4  He cited the case of Heining v. The General Services Administration, 68 M.S.P.R. 513, claiming that his appeal parallels that case.

On April 23 the Department filed its response to grievant’s supplemental submission, maintaining that grievant retired from the Foreign Service on April 30, 2006 and did so voluntarily.  [Grievant]’s claims regarding the assignment process were rejected.  It described the activities of [Grievant]’s Career Development Officer and the involvement of the Office of Overseas Building Operations (OBO), each of which identified several jobs for him in efforts to assign him following his return from [Organization].  The Department also contradicted [Grievant]’s assertion of the relevance of Heining to his situation.  It  described the differences in each proceeding.

After several extensions approved by the parties, on June 4, 2007, [Grievant] filed his rebuttal to the Department’s April 23, 2007 response, contending that the fundamental 
____________________

4  Included in the Department’s submission were indications from the Department’s Office of Career Development and Assignments in the Bureau of Human Resources (HR/CDA) and from the Department’s Office of Overseas Building Operations (OBO) that [Grievant] turned down several job offers in the U.S. and abroad, primarily because they were not at his job level.

aspects of Heining, supra which resulted in a decision in her favor, were the same as his. 

[Grievant] continued to assert that the Department violated rules and regulation in the assignment process by singling him out for a directed assignment to [Blank].

The ROP was closed on June 28, 2007.
III.  POSITIONS OF THE PARTIES

The Grievant:

Grievant contends that the actions taken by the Department, following his refusal to withdraw his [Organization] grievance, harmed his career by:

a)  Creating a two-year gap in his file that disadvantaged him in competing for at-grade assignments and excluded him from competition for performance and Presidential award pay in 2004 and 2005;

b)  Filing a fraudulent and falsely prejudicial EER in his file that made him a target for selection out and;

c)  Making an unsuitable onward assignment that was tantamount to dismissal.

In his initial grievance to the Department, [Grievant] cited ten examples to support his contentions in this regard.  Included among these examples (No. 10) he stated,

Unable to continue to serve in [Blank] because of critical family needs confirmed by M/MED, and also facing identification for selection-out because of the [Organization]-brokered EER, I am left with no choice but to retire from the Service, 2 years ahead of expiration of my time in class.  This constitutes effective dismissal.

Grievant states that the Department also violated laws, regulations, collective bargaining agreements, and policy in the manner in which it handled his case.  He cites:   

22 U.S.C. Section 3905 (b) (2) requiring the Department to ensure that members of the Service are free from reprisals;

3 FAH-1 H-2813.6 mandating that evaluations of members of the Service assigned to out-of-agency details be governed by 3 FAM 2810;

3 FAH-1 H-2326.2 requiring the Department to ensure fairness in the evaluation process; 

22 U.S.C. Section 3901 (b) (5) requiring the Department to minimize the impact of hardships on members of the Service and their families;

3 FAH-1 H-2813.3-6 requirements for ensuring timely evaluations; and,

3 FAH-1 H-2814.3 requirements for unsatisfactory ratings.

The Agency

The agency found merit in grievant’s complaints concerning his 2003-2004 EER and agreed to expunge it from grievant’s OPF.  The agency found no basis for granting grievant’s other requests.

Unless there is a demonstration that they are contrary to law or regulation, assignments are not grievable.  But grievant has not presented any persuasive evidence demonstrating that the agency committed harmful error by breaching law or regulation in the assignment process.

Performance and Presidential pay awards may only be awarded by Selection Boards.  The precepts provide that performance pay is based on performance in the most recent rating period.  For Presidential Awards, the precepts provide that the review will encompass the last three rating cycles, while the member was in the Senior Foreign Service.  As grievant’s file did not include EERs for the 2003-2004 rating cycle (which had been expunged from the record) and the 2004-2005 rating cycle (due to leave status and short periods of assignments for which EERs were not required), the 2004 and 2005 Selection Boards would be unable to weigh grievant’s performance for the award of performance or Presidential pay.

Agency actions were not tantamount to dismissing [Grievant] from the Service.  Had he not voluntarily retired, other means to address the absence of an EER could have been considered:  e.g., extension of time-in-class.  Grievant’s voluntary retirement renders such considerations moot.

IV.  DISCUSSION AND FINDINGS

In all grievances other than those concerning disciplinary action, the grievant has the burden of establishing, by a preponderance of the evidence, that the grievance is meritorious.5  We find that [Grievant] has failed to carry that burden for the reasons that follow.

[Grievant]’s February 28, 2006 agency-level grievance centered on alleged procedural and substantive violations of law and regulation reflected in his very late 2003-2004 EER and his claim that Department actions, following his refusal to withdraw his 2004 [Organization] grievance, had a ruinous impact on his career: he was on overcomplement and had no responsibilities commensurate with his personal rank; he received no EER for the short assignments; only one of his bids for domestic assignment was “taken to panel” (unsuccessfully); with no EERs in his OPF he was not competitive for at-grade assignments or competitive for performance or Presidential pay; the fraudulent EER made him a potential candidate for low ranking and selection out; and he was ultimately assigned on a directed assignment to [Blank], even though he was only one year into the “six year rule” for domestic assignments.

We find that the Department resolved all of grievant’s concerns regarding the EER by expunging the document from his file.  Excluding medical clearance levels, and certain other circumstances not applicable here, management has the discretion and authority to assign a Foreign Service employee anywhere a Foreign Service presence is maintained.  We have no reason to find that [Grievant] should be assigned to a senior-level position in the United States.  There is no basis on which to conclude that he is entitled to any performance pay or awards that he seeks.  That he would have earned either, had he remained in the service, is purely speculation on his part.  

As to the question of whether [Grievant] was constructively dismissed,”6 there is a well-established premise that retirements are presumed to be voluntary.7    An employee, such as [Grievant], who is claiming that his resignation was involuntary must, at this stage of the proceeding, make a non-frivolous allegation that his retirement was the result of duress, coercion, or misinformation provided by the agency.8  An allegation that an employee has been forced to retire is measured by an objective evaluation of the situation, not an employee’s subjective one.9
[Grievant] resigned effective April 30, 2006.  He claims that the Department’s – what was to him – unsuitable directed assignment to [Blank] was tantamount to dismissal because of the unjustified action of the agency despite his unique circumstances.  (He does not make any claim of misrepresentation.)  While his argument concerning the involuntary nature of his resignation is set forth in different parts of his submission, we consider that the basic argument was articulated in the following statement which he presented in his agency-level grievance:

Unable to continue to serve in [Blank] because of critical family needs confirmed by M/MED, and also facing identification for selection-out because of the [Organization]-brokered EER, I am left with no choice but to retire from the Service, 2 years ahead of expiration of my time-in-class.  This constitutes effective dismissal.

The test as to voluntariness, as noted above, is “objective.”  Thus, the question here is whether a reasonable person would feel compelled to resign under the circumstances cited by [Grievant] and revealed in the record to date.  When dealing with the question of an involuntary retirement, [Grievant] is entitled to a hearing on that allegation if he presents a non-frivolous allegation.  Otherwise we have no jurisdiction because the retirement would be voluntary.  Braun v. Dept. of Veterans Affairs, 50 F.3d 1005, (Fed. Cir. 1995).  The matter of a non-frivolous charge may be disposed of summarily on a documentary record in appropriate cases.  But, if the alleged facts are deemed sufficient to support a prima facie case of involuntariness, [Grievant] would be entitled to an evidentiary hearing on the issue.  Dumas v. MSPB, 789 F.2d 892, (Fed. Cir. 1986).  Or, if the agency created working conditions that would drive a reasonable person to resign he likewise would be entitled to a hearing.  Mintzmyer v. Dept. of Interior, 84 F.3d 419, (Fed. Cir. 1996).

In deciding whether the retirement was voluntary, all surrounding circumstances must be examined to test the ability of the employee to exercise free choice.  At that, the doctrine of coercive voluntariness is a narrow one.  Staats v. USPS, 99 F.3d 1120 (Fed. Cir. 1996) pointedly explains that coercion:

does not apply to a case in which an employee decides to . . . retire because he does not want to accept a new assignment . . . or other measures that the agency is authorized to adopt, even if those measures make continuation in the job so unpleasant for the employee that he feels that he has no realistic option but to leave.  The fact that an employee is faced with an unpleasant situation or that his choice is limited . . . does not make the employee’s decision any less voluntary.

[Grievant] was a “specialist” in the building construction field, hired, primarily, to fill specific needs in the Bureau of Overseas Buildings Operations’ (OBO) worldwide building construction program.10  The record shows11 that OBO had made several offers to [Grievant] to fill building construction needs, both domestic and abroad, and he declined them all.  He was also offered other Washington assignments, but he refused to bid on them because they were not at his grade level.

On April 21, 2005 OBO stated in an e-mail that:12
[Blank] is a very special project for the Department.  This project was moved forward from FY-10 to FY-04 at Secretary Powell’s direction and received Hill support with the understanding that it would be awarded by the end of calendar year 2004.  With dedicated work and cooperation by many bureaus and tenant agencies, the award was made on time and in budget.  With the construction contractors starting work now at the New Embassy Compound in [Blank], OBO has a crisis situation developing that requires immediate assignment of a Senior Construction Engineer.  Given all of these factors, it is inexplicable that the Foreign Service is still unable to staff this project with a permanent assignment at the appropriate level. . . .  If ever there was a “needs of the service” issue, it is in filling the senior position at [Blank].

Under these circumstances, it is untenable to allow an unassigned, qualified, senior officer to remain in over-complement or a stretch position in Washington for months and months while the critical needs of the Foreign Service, the Department, and our employees overseas go unmet in the field.

The Department made every effort to assign [Grievant] to other positions (even at the risk of not filling the critically designated position in [Blank]).  But [Grievant] turned them all down.  The choice of resignation was not imposed upon him.  Indeed he served in [Blank] for a time, even prior to his resignation.   Obviously he had alternatives to provide care for his elderly relative.  From the beginning [Grievant] made it clear that he deplored the assignment to [Blank].  Viewing the “surrounding circumstances,” as set out in this record, we conclude that [Grievant] has not made the requisite non-frivolous showing for us to accept jurisdiction even assuming his election to resign before his career had run its course.  No prima facie case of involuntary dismissal has been demonstrated. 

With respect to the allegation that he was retaliated against because of his whistle blowing, this record will not support him.  He cites Heining, supra, but makes no further argument or explanation.  Our review yields the conclusion that case bears little resemblance to this appeal—taking into account the “totality of the circumstances.”   There the appellant suffered a host of actions that clearly demonstrated reprisal.  Unlike here, that employee was deprived of her freedom of choice.  As the decision there noted:

Not only did Ms. Heining offer an overwhelming amount of evidence supporting an intolerable working environment, she did not resign until she pursued many grievances and two complaints, receiving an adverse decision on her grievances . . . just prior to her resignation.

V.  DECISION

The grievance appeal is denied.

�  On April 30, 2006, grievant retired from the Foreign Service.


�  Attachment H of grievant’s initial grievance submission to the Department.


�  Grievant’s signature acknowledged receipt of the report, which had been completed for submission for review by a Review Panel.


5  22 CFR Sec. 905.1(a).


6  No effective date of his retirement was indicated in [Grievant]’s initial grievance filing, however, the record shows that he did retire on April 30, 2006.


7  See e.g. Middleton v. DOD, 185 F. 3d 1374 (Fed Cir 1999).


8  Tretchick v. Dept. of Transportation, 109 F.2d 749, (Fed Cir 1997).


9  Christie v. United States, 518 F.2d 584 (U.S. Ct Cl. 1975).


10  [Grievant] was not an FSO generalist and, thus was not, in all probability, available to fill positions traditionally available for generalist FSOs.


11  Page 5 of the Department’s April 20, 2007 response to grievant’s supplemental submission.


12  Page 6 of the Department’s April 20, 2007 response to grievant’s supplemental submission.
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