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CASE SUMMARY

HELD:  The Department demonstrated, by a preponderance of the evidence, that the grievant accepted a gift from a prohibited source, failed to report the gift in a timely manner, and willfully misused a government-owned vehicle.  The Board found that grievant did not solicit a free membership in an employees association, nor did he accept a free membership at one of two hotels, but he did so at another.  The Board held further that although the Department unreasonably delayed its proposal to discipline grievant, he did not prove that he was prejudiced as a result.  The suspension was sustained, but the letter should be reissued to remove reference to the two specifications found not to have been proven.

OVERVIEW

In this case the Department of State issued a 45-day suspension to grievant, a career member of the Senior Foreign Service.  At the time that this action was taken, he held an ambassadorial post.

The matter arose in June 2003, when the Office of the Inspector General’s (OIG) Division of Investigations received a complaint alleging an unauthorized use of a Government Owned Vehicle (GOV) by the Ambassador’s spouse and that the Ambassador received a free membership from the Employee Association.  During the course of the investigation, the OIG learned that the Ambassador had received unsolicited free memberships to two exclusive area hotels and had accepted a gift from a person believed to be a prohibited source.

In October 2004, OIG sent a copy of the Report of Investigation (ROI) through the Bureau of Human Resources, Office of the Director General, to the Employee Relations Branch (HR/ER) for review, evaluation, and disposition.  In March 2006, after extensive and lengthy review between HR/ER and the Ethics Section (L/Ethics) of the Department’s Legal Adviser, the Department informed the Ambassador of its intent to suspend him for 45 days.

The Department charged that the Ambassador violated certain regulations by willfully misusing a GOV, accepting free memberships in the Employee Association and two hotels, and accepting a gift from a prohibited source without reporting the gift on the appropriate forms in a timely and accurate manner.  The Ambassador had attended training regarding ethics rules, acceptance of gifts, and the proper use of a GOV.  As for a counter-charge of untimeliness made by the grievant, the Department contended that the complaint was processed as expeditiously as possible given that the discipline of an ambassador required ongoing confidential discussions with the Office of the Legal Adviser (L/Ethics) as well as the consideration of equity concerns.

The grievant contended that the Department’s decision was arbitrary, capricious, and not in accordance with law, that the charges were unfounded, and that none of the alleged misconduct was intentional.  The grievant claimed that he was harmed by the long delay in processing his case, including lost opportunities for several awards and performance pay, and that the Department failed to meet the timeliness requirements of 3 FAM 4321.

The Board found that the Department unreasonably delayed proposing discipline in this case, but found no nexus between the delay in proposing the discipline and demonstrable harm or prejudice to the grievant in presenting his case.  The Board found no evidence establishing that the grievant was prejudiced by the Department’s delay in proposing disciplinary action.

The Board also found that the grievant did not solicit a free membership in the Employee Association nor unlawfully accept a complimentary membership in one of the two luxury hotels as alleged.  While finding in the grievant’s favor on these two issues, the Board sustained the Department’s claims regarding the acceptance of a free membership at the other local hotel; the gift from a prohibited source; the failure to report the gift in an accurate and timely manner; and the willful misuse of the GOV.

The Board concluded that there was no reason to question the Department’s 45-day suspension decision, especially in view of the mandatory 30-day suspension attached to the willful misuse of a GOV and the seriousness of the other charges sustained.  The suspension was sustained, but the letter should be reissued to remove reference to the two specifications found not to have been proven.

DECISION

I.  THE GRIEVANCE

Grievant (grievant), the United States Ambassador to [Blank] from 2002 to March 2006, filed a grievance with the Department of State (Department or agency), on September 12, 2006.  He claimed that the agency’s decision to suspend him for 45 calendar days without pay, based upon three charges of alleged misconduct:

(a) Did not take into account that none of the alleged misconduct may be characterized as intentional; and

(b)  Did not give proper consideration to the undisputed facts he raised in his defense.

In addition, Grievant claimed that the facts found by the agency did not support the conclusions reached and that the agency ignored the mitigating factors presented in this case.

For a remedy, the grievant asked that the decision letter be rescinded and that no disciplinary action be taken against him or placed in his file; a special Board be convened to consider him for bonuses and Presidential awards without any negative references to the suspension appearing in his file; and that the suspension action be held in abeyance pending the processing of this matter through all applicable grievance procedures.

The Department denied the grievance and Grievant appealed that decision to the Foreign Service Grievance Board (FSGB).

II.  BACKGROUND

Grievant began his Foreign Service career with the Department in 1972.  He has had a unique and highly distinguished career in the Foreign Service.

Grievant entered the Foreign Service at the FSR-7 level,
 and was promoted to the Senior Foreign Service in less than 20 years.  The record contains a chronology of various assignments and the many awards earned by Grievant during his thirty-four years of service with the Department.

In 1991, Grievant was promoted into the Senior Foreign Service.  From 1999 to 2002, Grievant was posted in [Blank], as the Principal Officer.  In October 2002, he was assigned as the American Ambassador to [Blank]. 

On June 5, 2003, the Office of the Inspector General’s (OIG) Office of Investigations received a confidential complaint alleging the unauthorized use of a Government Owned Vehicle (GOV) by Grievant’s spouse and the Ambassador’s improper receipt of a free membership from the [Blank] Employees Association.

On January 29, 2004, in response to that complaint, OIG began an investigation of  Grievant’s conduct, while he was serving as the Principal Officer in [Blank] and as the Ambassador to [Blank].  During the course of this investigation, the Investigators learned that Grievant had accepted and failed to report the gift of a rug from an allegedly prohibited source.

The OIG Investigation was completed in the fall of 2004.  The investigation found that:

(1) Grievant’s spouse was allowed to use a GOV from October 2002 until June 2003, to transport their youngest child to school, to perform the weekly shopping, to go to the [blank] Mall, and to the [blank] Hotel;

(2) Grievant solicited and received a free membership to the [blank] Employees Association;

(3) Grievant accepted an unsolicited free membership to a Club at an area hotel and did not relinquish the membership for seven months and only then after being instructed to do so by the Ethics Section of the Department Legal Adviser (L);

(4) In the summer of 2002, while serving as the Principal Officer at the U.S. Consulate in [blank],  Grievant accepted a gift from a prohibited source and did not report this gift until it was brought to his attention by OIG in May 2004.

On October 6, 2004, OIG sent a memorandum to the Office of the Director General,
 transmitting a copy of the OIG Report of Investigation (ROI) of  Grievant.  The memorandum commented on the findings in the investigation and noted that it was being forwarded to the Office of the Director General for review, evaluation and disposition.

On March 17, 2006, Grievant went on a temporary duty assignment (TDY) to [blank], where he worked for four months as the “Rule of Law Coordinator.”  While there, Ambassador [blank]  presented Grievant with a Meritorious Honor Award.  The inscription on the award read as follows:

With deep appreciation for his talented consolidation of Embassy [blank]’s Rule of Law team in pursuit of justice reform and a better life for the people of [blank] during his tour in [blank] March 2006 to July 2006.

On March 23, 2006, after Grievant had left [blank], the Department sent a letter to him addressed to the American Embassy, [blank], informing him that the Department was proposing to suspend him for 45 calendar days, without pay.  The Department cited the provisions of 3 FAM 4300 and, specifically, 3 FAM 4350, as authority, and noted that the action being proposed was based on the Report of Investigation (ROI) submitted by the Office of the Inspector General (OIG).

The Department’s letter stated three Charges: (1) Misuse of Official Position; (2) Failure to Report a Gift in 2002 on the 2002 SF-278; and (3) Willful Misuse of a Government Owned Vehicle (GOV).

With regard to Charge (1) Misuse of Official Position, the Department identified three Specifications:

(1) In his capacity as the Ambassador to [blank], the grievant solicited and received a free membership for himself and his family to the [blank] Employees Association, in violation of 5 CFR 2635.202(a)(2).  (An employee shall not, directly or indirectly, solicit or accept a gift given because of the employee’s official position.);

(2) On November 7, 2002, Grievant received a complimentary beach and country club membership to the [blank] Hotel.  On July 2, 2003, the [blank] Hotel offered Grievant a free Diplomatic Club Membership that included various discounts and other privileges, in violation of  2 FAM 962.1-9 (Gifts of Club Memberships) and 5 CFR 2635.202(a)(2) (An employee shall not, directly or indirectly, solicit or accept a gift given because of the employee’s official position.);

(3) While serving as the Principal Officer in [blank], Grievant received a rug, with an estimated value of $1235, as a gift and did not report it, in violation of 5 CFR 2635.202(a).  (An employee shall not, directly or indirectly, solicit or accept a gift (1) from a prohibited source, or (2) given because of the employee’s official position.)

Charge (2) Failure to Report a Gift on Grievant’s 2002 SF-278:

Grievant’s annual Public Financial Disclosure Report, SF-278, for 2002 did not report the gift.  While Grievant reported the gift on his 2003 SF-278, he did not indicate on his 2003 Financial Disclosure Report that the gift had been received in a previous year.

Charge (3) Willful Misuse of a Government-Owned Vehicle (GOV), in violation of  5 CFR 2635.704.  (An employee has a duty to protect and conserve government property and shall not use such property, or allow its use, for other than authorized purposes.)


On August 3, 2006, Grievant submitted his written response
 to the Department’s proposed disciplinary action.  Grievant addressed all of the charges being proposed.  Also, the letter included information on Grievant’s unique and distinguished career.

On August 15, the Deciding Official issued his decision, sustaining the proposed suspension.  The Deciding Official noted:


I have independently reviewed and given full consideration to all of the materials relating to this action, including your written and oral response. . . .


Based on all these considerations, including the aggravating and mitigating factors, it is my decision to sustain the proposed suspension.  I believe this discipline is consistent with, and appropriate to, the circumstances of this case. . . .


On September 12, Grievant filed a grievance with the Department.  On 

October 20, the Department issued its decision denying Grievant’s grievance, and on December 20 Grievant appealed that decision to the FSGB.  In his appeal, Grievant requested a hearing and the opportunity to conduct discovery and supplement the record with additional evidence and arguments.  The appeal also stated that Grievant had retired from the Service at the end of September [year].


On December 27, the FSGB acknowledged receipt of the grievance and assigned FSGB Case Number [blank].  On January 17, 2007, Grievant requested a 30-day extension of time until February 8 to initiate discovery and cited several reasons for submitting the request.  On January 23, the Department responded to Grievant’s request and took issue with Grievant’s reasons for making it, but did not oppose an extension until February 8 to initiate discovery.


On February 8, Grievant submitted his first discovery request.  That submission included 18 interrogatories and 13 requests for documents.   Grievant’s first discovery request triggered a series of events in the discovery process that lasted until the date of the hearing.


During the August 28 pre-hearing conference, the parties discussed the identities of their witnesses and the general content of their testimony and clarified the status of outstanding discovery matters.  A tentative date for the hearing also was discussed.  At the December status conference, preparations for teleconferences of witnesses located abroad were discussed and dates and times for their testimony were established.  The witness lists were addressed and firm dates for the hearing were set for February 13, 14, and 15, 2008.  The February pre-hearing conference was necessary to review all of the arrangements and to make last-minute adjustments in obtaining witness testimony from abroad.


The hearing was held as scheduled on February 13-15.  The parties agreed to file simultaneous closing briefs, which were submitted on April 18.  Grievant’s attorney presented an oral closing argument on February 15 as well.


On April 29, 2008, the Record of Proceedings was closed.

III.  POSITIONS OF THE PARTIES


THE DEPARTMENT


Grievant violated 5 CFR 2635.202(a)(2) and 3 FAM 962.1-9 by accepting free memberships in the [blank] Employees Association , in two hotels, the acceptance of a gift from a prohibited source, and 6 FAM 228 when he misused a Government Owned Vehicle (GOV).


Grievant attended training regarding ethics rules, acceptance of gifts and the proper use of a GOV.  He has a law degree from [blank] University and knew the importance of adhering to law.  He was trained in the interplay of statutes, regulations, and rules.  He turned a blind eye to clearly articulated rules and regulations, and relegated compliance with the law as a secondary priority to his other duties.


Regarding whether the discipline was proposed in a timely manner, as required, the 45-day suspension was processed as expeditiously as possible, given Grievant’s status in an ambassadorial post.  At the time that the ROI was received, Grievant was serving in a presidential appointment position as the Ambassador to [blank].  There were ongoing discussions with the Legal Adviser’s office concerning the method of disciplining an ambassador.  There were also equity questions to address as the Department had received two Reports of Investigation concerning other ambassadors.  The process of disciplining an ambassador was not like disciplining a regular employee.  The matter was timely resolved in this case as the Department issued its Disciplinary Proposal letter in the same month that Grievant’s Ambassadorial appointment expired.

If the grievant cannot show that he was harmed by the discipline imposed, the penalty must stand.  The Department cited three FSGB cases
 to support its contention.


The Department has met its burden of proving, by a preponderance of the evidence, that the grievant committed the offenses with which he is charged, and that the 45-day suspension is a reasonable penalty.


THE GRIEVANT


The Department’s decision is arbitrary, capricious, and not in accordance with law.  The charges are unfounded.  None of the alleged misconduct was intentional and the grievant always comported himself with the best interests of the Department at heart.  When matters of impropriety were brought to his attention, Grievant immediately took corrective action to avoid any appearance of irregularity.


During the prolonged delay on the part of the Department in processing this matter, he was denied several bonuses and pay adjustments, including a Presidential Award.  The Department’s 19-month delay in bringing these charges forward severely prejudiced him in the presentation of his case; lost opportunities for performance pay; and lost opportunities to further serve his country.  He cited several FSGB cases
 in which employees prevailed because the Department failed to meet the timeliness requirements of 3 FAM 4321.  Also, the Department offered no explanation for the inordinate delay in processing this case.


The Department failed to meet its burden to support its claims regarding the other charges.  Citing 5 CFR 2635.205(c) that an employee who promptly consults his agency ethics official to determine if the acceptance of an unsolicited gift is proper, and who complies with the advice of the ethics officer “will be considered to have complied with the requirements of that section,” the grievant argues that he both sought and complied with such advice.  The Department conceded that Grievant did not solicit the club memberships.
  Thus, what remains is whether he violated the FAM by “accepting” the memberships.  Regarding the rug,  Grievant contends that the Department failed to prove that the rug was of sufficient value to be reported, that it was a gift from a prohibited source, and that it was given because of the Ambassador’s official position.

IV.  DISCUSSION AND FINDINGS

A.  TIMELINESS

Grievant contends that the charges against him should be dismissed because the Department did not take action consistent with the requirements of 3 FAM 4321, which states in part:  “Disciplinary procedures will be carried out in a fair, timely, and equitable manner.”  Specifically, he claims that the Department failed to propose disciplinary action for some 19 months following receipt of the Inspector General’s Report of Investigation by HR/ER, and that he was prejudiced by the delay in several respects.  The Department disputes both that the delay in proposing discipline was unreasonable and that the grievant suffered any harm as a result.  Both parties cite Board decisions in support of their positions.


What is clear from the cited precedents is that the resolution of issues concerning allegedly untimely disciplinary action and resultant prejudice to an employee must be based upon the particular facts and circumstances of each case.  See FSGB Case No. 2006-012 (June 6, 2007), at 21.


In this case, the Board finds that the Department did not comply with its published regulation requiring “timely” disciplinary procedures when it deferred proposing a 45-day suspension against  Grievant.  Thus, the record indicates that the Inspector General’s comprehensive ROI into the grievant’s alleged misconduct was completed and submitted to HR/ER for further action in October 2004.  However, despite repeated status inquiries from  Grievant thereafter, no proposal to discipline him was issued until March 2006 -- the month that his ambassadorship ended and he left [blank] for a four-month detail to [blank].  As previously noted, grievant retired from the Foreign Service at the end of the fiscal year in September [blank].  In the absence of persuasive reasons for the significant delay in proposing discipline against  Grievant, we find that the Department’s action was not “timely.”


Of course, the Department has a right to declare -- as it did -- that the reasons for its delay are privileged from disclosure.  Further, it is understandable that proposed discipline against a currently-serving ambassador might present unique issues requiring confidential consultations with the agency’s Legal Office.  Nevertheless, having chosen to exercise the option of non-disclosure, the Department has left the record without an adequate explanation for its failure to act with reasonable dispatch in proposing discipline against Grievant.  The agency’s statement that two other cases involving then-current ambassadors were pending at the same time does not alter our conclusion.


Having found that the Department failed to propose discipline in a timely manner, however, does not dispose of the issue.  As this Board has stated, relying on precedents of the Merit Systems Protection Board, there must be a nexus between the delay in proposing discipline and demonstrable prejudice or harm to the employee in presenting his or her defense:

Over the years the MSPB has ruled that the length of the agency’s delay, per se, is not a sufficient reason to dismiss charges against employees.  Its decisions have consistently found that there must be a nexus between the delay and the prejudice it has caused the appellant.

To determine whether charges are too stale to support an adverse action by an agency, the MSPB, in Krauthamer v. Dept. of Agriculture, 4 MSPR 555, 5 MSPB 79 (1981), suggested that the balancing approach used in Heffron v. United States, 405 F.2d 1307 (Ct. Cl. 1969), be applied.  In Heffron the court based its decision on the concept of weighing staleness of the charge against the prejudice to the employee and the necessity of the delay.  In Smith v. Dept. of Air Force, 36 MSPR 105 (1988) the MSPB ruled that if the employee is to show that he was prejudiced by the delay he should do so through some specific suggestions as to what he might have been able to show, or how his defense would have been improved, had the adverse action (i.e., the disciplinary proposal in this grievance) been proposed earlier.  Similarly, in Shaw v. USPS, 697 F.2d 1078 (Fed. Cir. 1983), the court ruled that to show that an adverse action should be reversed by reasons of delay in presenting it, the appellant must establish that the delay caused demonstrative harm in the presentation of the defense.  The MSPB has affirmed agency actions in cases in which prejudice was not shown, even though delays ranged from two to six years . . . where . . . the appellant failed to show how he was harmed by the delay.

FSGB Case No. 2000-006, at 33-34.


In this case, Grievant asserts that he was prejudiced in several specific respects.  First, he contends that the delay in proposing disciplinary action was intentional.  However,  Grievant did not present any grounds to support that claim, other than a comment that “[T]he Department had no interest in moving this disciplinary action forward–it just wanted [Grievant] to go away” without challenging such action.  We find that the record contains no evidence that the delay was intentional, as alleged, other than the coincidence that the proposed discipline was issued shortly before  Grievant’s scheduled retirement.  Accordingly, even if intent is a relevant factor for the Board to consider, the grievant has not met his burden of proving such intent.


Second, the grievant alleges that two witnesses who he intended to call in his defense became unavailable due to the agency’s delay in proposing his suspension.  One prospective witness was [Name], an OIG Inspector who became seriously ill at the time of the hearing and thus was unable to testify.  As the agency correctly notes,  [name]’s unavailability to testify had nothing to do with the delay in proposing discipline against  Grievant but rather was simply due to the unfortunate coincidence that his illness occurred at the time of the scheduled hearing in this case.  In any event, the Board is not persuaded that the grievant was prejudiced by the absence of  [name]’s testimony.  [name] was involved in conducting the periodic inspection of the embassy’s operations in [blank] at the time of the OIG investigation into the grievant’s alleged misconduct, but was not involved in the latter inquiry.


The second prospective witness not testifying at the hearing was [name], the General Services Officer (GSO) who was in charge of the motor pool at the embassy in [blank] from the Ambassador’s arrival in mid-2002 to the end of 2003.  During this period, Mrs. [Grievant] was permitted to and did use an official Government-owned vehicle (GOV) for personal errands such as grocery shopping, taking her children to school, and traveling to various area hotel and resort facilities.


Grievant asserts that due to the delay in proposing discipline against him, [name]’s whereabouts became unknown to the parties until shortly before the hearing in this case, and therefore he was not able to testify in  Grievant’s defense.  Grievant made an offer of proof that [name] would have testified to the effect that Mrs. [Grievant]’s improper use of a GOV for personal reasons should not be attributed to [Grievant] but rather to himself.  However, even if [name] testified to that effect, which would have been at odds with the statements he made during the OIG investigation as contained in the 2004 ROI,
 such testimony would not have absolved the grievant from the charge of willful misuse of a GOV, for the reasons we have set forth elsewhere in this decision.


Grievant next alleges that the agency’s delay in proposing discipline caused him to lose a Presidential Award in 2003 and Performance Pay Awards in 2004 and 2005.  However, even if the proposed discipline had been more timely issued in 2004 after the Inspector General submitted the ROI to HR/ER,  Grievant’s name still would have been temporarily removed from consideration until the matter had been resolved.  Moreover, as the agency states in its post-hearing brief, if the charges against the grievant were to be set aside herein, he would receive all of the pay awards for which he had been recommended.  Even a partial exoneration would result in re-convened boards under 3 FAM 2328
 and 3 FAH-1 H-2874 that would consider whether to recommend Grievant for those awards.  Consequently, the Board finds that the grievant has not shown how the delay prejudiced him in this regard.


Finally, the grievant claims that he lost the opportunity to serve in other ambassadorial positions due to the agency’s delay in proposing discipline between October 2004 and March 2006.  He relies on the Board’s Decision in Case No. 91-071 (April 22, 1992) for the proposition that an unreasonable delay in proposing discipline may cause prejudice to an employee by impairing his or her chances for promotion and retention in the Foreign Service.  However, unlike the appellant in the above-cited case, who lost the last two years of eligibility for retention within the Foreign Service and opportunities for promotion as a result of the agency’s delay in removing a letter of reprimand from his official personnel folder,  Grievant would have been subject to the Department’s exercise of discretion in deciding that he should retire upon completion of his current ambassadorial assignment in March 2006,
 regardless of when discipline against him was proposed.


Accordingly, while we find that the Department unreasonably delayed proposing disciplinary action, based on the record in this case, we find further that grievant has not established that he was prejudiced thereby.


B.  THE SUBSTANTIVE CHARGES


Under 22 CFR 905.2, in grievances involving disciplinary actions, the agency has the burden of establishing, by a preponderance of the evidence, that the disciplinary action is justified.  In order to carry its burden here, as in all disciplinary cases, the Department must first show that the grievant committed the actions with which he is charged; that there is a nexus between those acts and the efficiency of the service; and that the penalty imposed is proportionate to the offense(s) and consistent with penalties imposed for similar offenses.  See FSGB Case No. 2006-037 (September 28, 2007); FSGB Case No. 2006-027 (April 24, 2008).


[Grievant] is charged with three offenses, some with multiple specifications.  Each charge and specification is discussed separately below. 


CHARGE 1:  MISUSE OF OFFICIAL POSITION


The first charge against [Grievant] is that he violated 5 CFR 2635.202(a)(2), which provides that “an employee shall not, directly or indirectly, solicit or accept a gift . . . [g]iven because of the employee’s official position.”

Specification 1:  Solicitation and Acceptance of Free Membership in [blank] Employees Association

The Department alleges, based on the OIG investigation’s disclosures, that the grievant, in his capacity as Ambassador to [blank], solicited and received a free membership for himself and his family in the [blank] Employees Association.  


The [blank] is a voluntary recreational organization whose members consist of Foreign Service personnel assigned to the Embassy and their families who choose to join and pay a one-time fully-refundable membership fee of $300 in order to enjoy the swimming pool, recreation center, and other amenities located at the [blank] facility in [blank] during their time in [blank].


Three witnesses testified at the hearing as to this specification.  One was [name], who was serving as the Chief of the Consular Section and President of the [blank] in [blank] when [Grievant] arrived at the Embassy in October 2002.  


According to [blank], all new arrivals at the Embassy receive a packet of materials including an application to join the [blank].  When the Ambassador, who was known to be a big supporter of the [blank] and whose membership was anticipated as a means of encouraging others to join, failed to submit his application and membership fee in due course but his wife and children were observed using the swimming pool and other [blank] facilities, the Executive Board of the [BLANK] met to discuss the matter.  They empowered [name], as President of the [BLANK] as well as the Ambassador’s representative on the Executive Board, to discuss the issue directly with him.  [name] testified that he was very nervous about raising the subject, and only reluctantly did so, because of the perceived risk that an angry ambassador could pose to a junior officer’s career in the Foreign Service.
  [name] testified that, when he approached the Ambassador’s open office door to initiate the conversation and was invited in, the two men spoke cordially for awhile.  [name] testified that, when the issue of application and membership fee was raised, the Ambassador stared fixedly at [name] and stated that “Ambassadors don’t pay membership dues.”  [name] reported the results of the conversation to the [BLANK] Executive Board in closed session shortly afterward.


[name] said that the Board was outraged at the Ambassador’s reaction but the members were persuaded by [name] to tender a free membership to him and his family in order to gain his support for needed repairs to [BLANK] facilities and to boost [BLANK] membership generally.  Accordingly, [name] drafted and sent an e-mail message to the Ambassador, dated April 14, 2003, stating that “after reviewing the bylaws of [BLANK], the [BLANK] Board is pleased to extend to you and your family complimentary full [BLANK] membership” and “asked me to communicate to you their appreciation of your support and interest in [BLANK] issues.”


[Grievant] testified that he never received a packet of materials containing an application to join the [BLANK] and thus raised with [name] his membership status at the time that they met in his office.  Grievant denies making any statement that he would not (and ambassadors were not required to) pay membership fees.  Further, he testified that [name] never raised with him the unhappiness among the [BLANK] members and leadership caused by his failure to apply for membership and pay the one-time refundable fee of $300.  Moreover, when the “rumor” of such unhappiness was brought to his attention thereafter in June 2003 by [Name], a Management Officer assigned on TDY to the Embassy, [Grievant] immediately remitted a check covering the membership fee even though he and his family had been granted a complimentary membership in the [BLANK].


In his testimony, Mr. [name] confirmed that the incoming [BLANK] President ([name], who did not testify but whose veracity was impugned at the hearing by other witnesses) told him about the feeling among the [BLANK] membership that it was improper for [Grievant] to have been given a free membership.  [name] also confirmed that he informed [Grievant] about the “rumor” of dissatisfaction and suggested that since the offer of a free membership did not appear to be authorized by the [BLANK] bylaws, he should consider tendering payment.  As noted above, [Grievant] then did so.


Based on the foregoing description of the record, it is clear that there is a credibility issue with respect to whether [Grievant] actually “solicited” free membership in the [BLANK] as alleged in the specification.  We find, upon considering all the facts and circumstances presented, including the [blank] of the witnesses, that it is more likely than not that the grievant did not solicit a free [BLANK] membership.


[name], by his own admission, never advised [Grievant] – even during their meeting concerning [BLANK] membership – that the [BLANK] members were angry over his failure to join and pay the membership fee while his wife and children were using the swimming pool and other [BLANK] amenities regularly.  Furthermore, [name] admitted that he never brought to the Ambassador’s attention what the [BLANK] Executive Board’s reaction was when [name] reported back to them in a closed session, even though [name] was the Ambassador’s representative on the Executive Board.


The Ambassador had no reason to doubt the sincerity of [name]’s subsequent e-mail message offering a free [BLANK] family membership “with pleasure” until [name] later brought the “rumor” of unhappiness to his attention.  These events are consistent with [name]’s admitted fear of confronting [Grievant] concerning a delicate issue that had the potential for angering him and thereby “jeopardizing” [name]’s future in the Foreign Service.  Indeed, [name]’s nervousness was evident when he testified at the hearing by videoconference from [Blank].  By contrast, [Grievant] testified confidently and sincerely that he never made the statement attributed to him by [name] to the effect that ambassadors do not pay membership fees.  


We are further supported in this conclusion by the fact that the [BLANK] membership fee consisted of a one-time payment of $300, which was totally refundable upon departure from post.  It is improbable that the grievant would have risked causing dissension within the Embassy community over such a trivial matter.  It is more likely that [name] dissembled in his meeting with the Ambassador and then did not accurately report to the [BLANK] Executive Board what had happened at [name]’s meeting with the Ambassador.


Accordingly, while it may be true that the grievant received and accepted a free membership in the [BLANK] for a brief period until [name] suggested that the refundable fee should be (and promptly was) paid, we find that the agency has failed to carry its burden of proving that the “gift” was solicited.  Under these circumstances, we need not address whether the waiver of a completely refundable membership fee may constitute the acceptance of a gift within the [blank] meaning of 5 CFR 2635.202(a)(2).  Specification 1 of Charge 1 is set aside.

Specification 2:  Violation of 5 CFR 2635.202(a)(2) and 2 FAM 
962.1-9 – Accepting Gifts of Club Memberships

Specification 2 charges improper acceptance of free club memberships to the [Blank] Hotels offered because of his official position, which is in violation of the above-cited regulations.  It is not alleged that these gifts were solicited by [Grievant], but that he accepted them without seeking or obtaining prior authorization to do so from the Department’s Ethics Office in Washington.

[Blank] Hotel


The undisputed facts concerning this specification establish that while the grievant was still in Washington, D.C. in the summer of 2002, he was contacted by a secretary
 on TDY at the Embassy in [Blank], who asked him to provide certain personal information so that she could complete and submit an application on his behalf for a complimentary membership in the extremely luxurious [Blank] Hotel.


The secretary informed [Grievant] of her understanding that all ambassadors to [Blank] automatically received such free memberships, which permitted the use of the hotel swimming pool, health club, beach, and other amenities.  The grievant provided the information and asked the secretary to obtain a membership for his elderly father as well.


The applications were submitted and, shortly after his October 2002 arrival in [Blank], the Ambassador received a letter dated November 7, 2002, from the General Manager of the hotel welcoming him and his family as complimentary club members.  His family thereafter used the membership on one occasion.


It is undisputed that [Grievant] never asked the Ethics Office whether it would be proper to accept the complimentary membership and never sought authorization to do so while he was in Washington prior to his departure for [Blank].  In June 2003,  [name], the TDY Management Officer, brought the matter to his attention and advised the Ambassador that he should contact the Ethics Office for a ruling on the propriety of accepting the gift.


The grievant did so by telegram to the Ethics Office dated July 21, 2003, and received a responsive e-mail message on October 8, 2003, explaining that acceptance of free club memberships is appropriate only in remote posts where few meeting sites are available to conduct government business.  Since [Blank] did not fall into that category, the Ethics Office informed [Grievant] that he must either resign immediately or provide proof of payment for the [Blank] club membership in order to be in 

compliance with 2 FAM 962.1-9.
  By letter dated November 2, 2003, [Grievant] informed ’s General Manager that, “because of rules governing what U.S. officials may accept abroad, I am unable to accept the complimentary membership.”


It is clear from the foregoing that the Department has met its burden of establishing that the grievant violated 5 CFR 2635.202(a)(2) by accepting a gift of a complimentary club membership at the most luxurious hotel in [Blank] without asking in advance whether it would be appropriate to do so.  The fact that minimal use was made of the gift does not absolve [Grievant] from violating applicable regulations in accepting the gift without seeking prior approval, and the appearance of impropriety that disclosure of such acceptance would create.  In so concluding, we reject the argument that 5 CFR 2635.205(c) excuses the grievant’s conduct.  That provision states that “[a]n employee who promptly consults his agency ethics official to determine whether acceptance of an unsolicited gift is proper and who . . . [complies with] the advice of the ethics official . . . will be considered to have complied with the requirements of this section on his own initiative.”  In our view, [Grievant] did not promptly consult his agency ethics official before accepting a free club membership in early November 2002, shortly after his arrival in [Blank].  Rather, he waited until July 21, 2003 to do so.  Even then, he did so only at the specific urging of [name] in June 2003, not “on his own initiative.”


[Blank] Hotel


The analytical framework discussed above with respect to the grievant’s acceptance of a complimentary membership at the [Blank] Hotel applies equally to the [Blank] Hotel.  However, there are several key factual differences between the two club memberships.


The record evidence establishes that [Grievant] was offered a complimentary club membership at the [Blank] Hotel by letter dated July 2, 2003, but does not indicate when he received the letter.  Nevertheless, having been alerted by [name] sometime during the previous month with respect to the problem of accepting free club memberships without seeking prior approval from the Department’s Ethics Office, he submitted a request covering the [Blank] offer on July 23, 2003, in the same communication that discussed at length the 2002 [Blank] offer.  [name] testified that he did not know about and had no recollection of having discussed with [Grievant] the [blank] club membership offer, which is consistent with the record evidence that the latter offer was received after their discussion of free club memberships in June.


We find that the grievant “promptly” sought the Department’s approval “on his own initiative” regarding the [Blank] Hotel’s offer, within the meaning of those terms in 5 CFR 2635.205(c).  Moreover, when he learned on October 8, 2003, that his request for approval of a free club membership had been rejected, the grievant paid for the [blank] family membership within 30 days thereafter.


We find, therefore, that [Grievant] did not violate applicable regulations as alleged in this specification.  That is, we cannot assume what [Grievant] would have done with regard to the [Blank] offer in July 2003 if [name] had not warned him in June 2003 about the impropriety of his accepting a similar offer from the [Blank] Hotel in November 2002.

Specification 3:  Violation of 5 CFR 2635.202(a)-An employee shall not directly or indirectly, solicit or accept a gift: (1) From a prohibited source; or (2) Given because of the employee’s official position


[Grievant] received a carpet as a gift during the summer of 2002 while he was serving as Principal Officer at the U.S. Consulate in [Blank].  The gift was given to him on the completion of his tour in [Blank] by a man named Mr. [Name], a [Blank] national working as the Business/Public Relations Director for the [Blank] Construction Company (“Blank”).  The carpet was not opened in [Blank] where the grievant was about to depart, but opened when the Ambassador arrived at his next post, in [Blank].

The Department alleges that the gift was from a “prohibited source.”  The Ambassador denies that [Name] was a prohibited source, and asserts that it was the friendship between [Name] and him and his family that was the basis for the gift.  The Department further alleges that the grievant failed to report the gift on his 2002 Public Financial Disclosure Report (SF-278) until it was brought to his attention by the Office of the Inspector General (OIG) in 2004.  He then reported the gift on his 2003 SF-278 but did not state the year in which the gift was given.  The grievant states that the Department failed to prove that the gift was worth in excess of $20, the threshold amount for gift reporting.  The carpet was never submitted to an expert appraiser in [Blank] for an evaluation where it was given to him, but was only appraised later in [Blank], at a value of $1,235.

Even if the gift were found not to have been given by a prohibited source, the Department states that it was given because of grievant’s official position as Ambassador.  The Department alleges that, at a minimum, the acceptance of the rug created an appearance of impropriety.  The grievant at no time consulted with State L/Ethics about the legality or ethical basis for acceptance of such an item.

Prohibited Source

The regulations define a “prohibited source,” inter alia, as any person who does business or seeks to do business with the Department or any person who has interests that may be substantially affected by the performance or nonperformance of the officer’s official duties.  5 CFR 2635.202(a).  Similar guidance is found in 2 FAM 962(c), which provides that in considering whether to accept a gift or not, an official must consider whether the donor had or is seeking any business, benefit, or assistance from the Department.

The grievant stated to the OIG that he was within the exception to the gift prohibition regulation which provides that “[a]n employee may accept a gift under circumstances which make it clear that the gift is motivated by a family relationship or personal friendship rather than the position of the employee.”  Relevant to this determination are the history of the relationship and whether the family member or friend personally pays for the gift.  5 C.F.R. 2635.204(b).


On June 8, 2004, [Grievant] provided more information to the OIG regarding his relationship with Mr. [Name].  Grievant first met [Name] in the latter’s public relations role soon after arriving in [Blank].  He had no knowledge of when [Name] might have obtained visas for the United States and did not recall providing assistance in that regard.  He testified that neither the consulate nor the embassy had any business dealings with [Blank], [Name], or his family.  He did, however, testify that [Name] had worked with the consulate in arranging part of former President and Mrs. Carter’s visit to [Blank], including a luncheon attended by Ambassador [Blank] and himself.  Other officials from the Department and the U.S. Department of the Treasury also met with [Name] several times.  [Grievant] also testified that, at [Name]’s request, the commercial attaché at the embassy had been in contact with a U.S. company in an effort to facilitate customs clearance for some brass fittings that were to be exported to the [BLANK] as part of a business venture.


[Grievant] told the OIG that he and [Name] saw each other on a regular basis at weekly, invitation-only social occasions at the consulate.  He described [Name] as a friend who, with his wife, was always included in social events at the consulate.  These events took place two or three times a month during the grievant’s years at the consulate.


At OIG’s request, on July 21, 2004, the Assistant Legal Adviser for Employment Law (L/Ethics) provided OIG with an opinion on the acceptance of the rug by the grievant.  L/Ethics found [Name] to be a prohibited source under 5 CFR 2635.203(d) because he works for a company that does business occasionally with the U.S. Embassy in [Blank], and the company has interests that may be substantially affected by performance or nonperformance of the Consul General’s official duties.  The legal opinion concluded that [Grievant] did not qualify for the personal relationship exception to the gift prohibition, since even where a gift is based both on a personal relationship and the employee’s official position, L/Ethics counsels against acceptance.  In other words, L/Ethics opined that for the exception to apply, it must be based solely on a personal relationship.  The relationship would normally pre-date the officer’s tour at the particular post.  Therefore, since the friendship of the two men was initiated and developed through their official capacities while the grievant was at post, and did not have a basis independent of the Ambassador’s official duties, L found that the personal relationship exception did not apply.


There is no question that the relationship between [Name] and the Embassy was based at least in part on doing business, as in the case of the assistance given by the [BLANK] in the visit of former President Carter or the involvement by the commercial attaché in the customs matter.  The [BLANK] was a major player on the economic scene in [Blank] and no doubt had significant interest in developing closer relations with the U.S. Embassy.  While [Name] and the grievant developed a friendship which extended to [Name]’s wife and other members of the grievant’s family, the relationship was based primarily on the grievant’s official functions as Consul-General and developed only after he arrived in [Blank].  Therefore, we find that [Name] was a prohibited source and that grievant has not established the requirements of the personal relationship exception.


We find also that a person with knowledge of the facts could reasonably conclude that there was an appearance of impropriety in the grievant’s acceptance of the gift, given [Name]’s important position in the business group with which he was associated, and the apparent substantial value of the gift.  This was a violation of 5 CFR 2635.202(a), since the gift was received as a result of the grievant’s official position as Consul General.  

We find that the evidence supports the conclusions reached by L/Ethics on the issues surrounding the gift.  We therefore sustain the Department’s charges within 

Specification 3.


CHARGE 2: FAILURE TO REPORT GIFT ON 2002 SF-278


Grievant testified that  his failure to report the gift on the 2002 SF-278, the year in which the gift was presented, if it constituted an infraction at all, was de minimis because the value of the gift had not been determined at the place or time of the gift.  The gift might have been worth less than $20 in [Blank], thereby making its reporting unnecessary.  The grievant reported the gift on his 2003 SF-278, although he did not indicate in his 2003 Financial Disclosure Report the year in which the gift had been received.  While the gift was neither opened nor appraised in [Blank], the grievant knew the contents of the package at the time he opened it in [Blank].  The gift was eventually appraised at $1,235, well above the minimum reporting requirement.

We find that the notion that the gift would be nearly worthless in [Blank], but would command a value in excess of $1,000 in [Blank] a relatively short time later, stretches credulity.  It was the Ambassador’s obligation to have determined the value of the gift and to have reported it in accordance with the Financial Disclosure Report requirements for the year in which it was given; at a minimum, he should have indicated on the 2003 SF-278 that the gift had been made in 2002.  We therefore sustain the Department’s finding that the grievant violated the applicable Financial Disclosure reporting requirements.

CHARGE 3:  WILLFUL MISUSE OF A GOVERNMENT-OWNED VEHICLE (GOV)

Grievant stated to the OIG that his wife arrived in [Blank] ahead of him on September 18, 2002, and drove a rental car until his arrival on October 22, 2002.  After his arrival, Grievant stated that the GSO in charge of the motor pool “offered” his wife a car to facilitate her travel pending the purchase of a POV.  The grievant has stipulated that his wife used a government-owned vehicle (GOV) from October 30, 2002 to June 11, 2003 for personal reasons.  Grievant has further stipulated that such use violated Department regulations at 6 FAM 228 as well as Embassy [Blank]’s written GOV policy.  Grievant was aware that his wife was using the GOV, since he was billed by the Embassy and paid for the usage of the GOV on a monthly basis.  Ms. Grievant was involved in three accidents during a four-month period, and the Ambassador had paid the deductibles on the embassy’s insurance policy.


The only issue remaining for the Board to decide regarding Charge 3 is whether or not the grievant’s misuse of the GOV was “willful” as required in the statute and the regulations.  The following are the operative provisions of 31 U.S.C. 1349 that prohibit the misuse of a GOV:

(b) An officer or employee who willfully uses or authorizes the use of a passenger motor vehicle . . . owned or leased by the United States Government (except for an official purpose authorized by section 1344 of this title) or otherwise violates section 1344 shall be suspended without pay by the head of the agency.  The officer or employee shall be suspended for at least one month, and when circumstances warrant, for a longer period or summarily removed from office.


5 CFR 2635.704 provides that “[a]n employee has a duty to protect and conserve Government property and shall not use such property, or allow its use, for other than authorized purposes.” 


Grievant maintains that the Department did not meet its burden of proof in finding that he willfully misused the GOV.  The grievant states that “[t]he undisputed evidence is that [h]e reasonably believed that his wife’s use of a government vehicle was in accordance with proper procedures.”  The grievant further states that there are various exceptions that permit the personal use of GOVs when it is advantageous to the government, and cites such examples as travel to and from recreational facilities, medical facilities, and schools when public transportation is unsafe or unavailable.

Grievant claims that he relied upon the statements and actions of the GSO at the Embassy, [Name].  The Ambassador testified that he did not request the vehicle for his wife, but that it was done for him by [Name].
  [Name], according to the Ambassador’s testimony, informed the grievant that a GOV would be made available for his wife to take his children to school and to do official shopping.  [Name] further informed the grievant that a billing system was in place for his wife’s use of the vehicle.

The record is clear that the grievant had received repeated ethics training which would have covered the legal and appropriate uses of GOVs, that he was a DCM at two previous posts where he would have been charged with ensuring compliance with Department and Embassy rules regarding GOVs, and that Embassy [Blank] had published policies regarding the use of GOVs which prohibited their use for personal purposes.  [Grievant] stipulated that he never inquired of anyone at post prior to his arrival concerning the use of GOVs; nor did he inquire either at the Bureau of Administration Office of Motor Vehicles or in the Office of the Legal Adviser as to the legality of his wife’s use of the vehicle.  He further stipulated that he never bothered to review the post’s motor vehicle use policy.  The Acting Management Officer testified that both the post’s GSO and the departing Management Officer told him that when they brought the issue of the GOV misuses to the Ambassador’s attention, he stated that “he knew the regulations” and did not need further advice.

The standard for willful misuse is whether or not the employee had actual knowledge that the use would be characterized as “non-official,” or if he acted in reckless disregard as to whether or not the use was for non-official purposes.  Fenton v. Equal Employment Opportunity Commission, 820 F.2d 391, 393 (Fed. Cir. 1987).  See also Kimm v. Dept. of Treasury, 61 F.3d 888 (Fed. Cir. 1995).  The evidence shows that while the grievant claimed to have no knowledge of either the law or applicable post policies regarding the use of GOVs, we find that the Department has demonstrated, by a preponderance of the evidence, that he at the least acted in reckless disregard as to whether or not his wife’s use of the GOV was for non-official purposes, and most likely had actual knowledge.  Even assuming that [Name], the GSO, had taken the initiative to arrange the car for Ms. Grievant, and that the Ambassador had made no request for his wife, the grievant should have known that personal use of a GOV was illegal or at least sought counsel regarding the legal issues involved.  

Moreover, periodic payments by the grievant for his wife’s use of the GOV does not diminish his responsibility.  Both the statute and Department regulations, as well as the Embassy’s written regulations, precluded the use of the GOV by Ms. Grievant, and the grievant knew or should have known of this prohibition.  There are circumstances, as grievant points out, that permit the spouse or other family member of an embassy employee to use a GOV with an embassy driver and pay the embassy mileage and expenses.  However, the use of the GOV by grievant’s spouse in this case was not one of those circumstances.  Moreover, [Name] appeared to be acting on his own in making arrangements for the GOV.  The record shows that the Department appeared to learn of Ms. Grievant’s misuses of the GOV through an anonymous tip to the IG hotline, which then generated an investigation and a report to the Director General in 2004 about events that occurred in 2002.  This sequence tends to demonstrate that [Name]’s actions were neither known to nor ratified by higher level management within the Department and were done outside the scope of his authority.  Finally, even if [Name] had apparent authority to offer the GOV for Ms. Grievant’s use, grievant had the ultimate responsibility to resist what he knew or clearly should have known was improper under applicable law and Department regulations.

As the Chief of Mission, the Ambassador is held to a higher standard of conduct than the officers and staff under his command, which makes his apparent incuriosity and passivity regarding the rules even more perplexing.  We sustain the Department’s actions with respect to Charge 3.


C.  THE PENALTY


The parties have not raised an issue over the reasonableness of the Department’s decision to impose a 45-day suspension on [Grievant].  Instead, the grievant consistently has taken the position that the Department failed to meet its burden of proving that he committed any legal or ethical violations in this case, and thus the penalty and any references to it should be rescinded in their entirety.  The Board finds that the Department’s decision to suspend [Grievant] for 45 days was within the range of management’s discretion to determine appropriate discipline.  See FSGB Case Nos. 2006-027 (April 24, 2008) at 16; 2006-037 (September 28, 2007) at 16, and cases cited therein.  In this regard, we note that there is a mandatory minimum statutory penalty of 30 days suspension prescribed just for the willful violation of the provision against the misuse of a Government-owned vehicle, a charge that we have sustained.  Further, the acceptance and failure to report the gift of a valuable hand-woven rug in the circumstances of this case constitute additional serious infractions for which an additional penalty may properly be imposed.

V.  DECISION


The Board has found that all three Charges were proven.  Viewed together, they plainly establish that the 45-day suspension was for such cause as will promote the efficiency of the service.  The Department is directed to revise the letter of suspension to remove any reference to the two Specifications that were found not to have been proven.  In all other respects, the grievance is denied.
� In 1972, prior to the enactment of the Foreign Service Act of 1980, there were 8 numerical class levels in the Foreign Service, beginning at Class 8 and rising to Class 1.  The entry level was FSR-8, with those possessing advanced degrees or related experience having the opportunity to enter at FSR-7.





� Chronology of various assignments and awards: 1973-75-[blank] Nominated for Meritorious Honor award; 1976-79-[blank]; 1979-81-Special Assistant to three Secretaries of State; 1984-87-[blank], Presented with the Salvo Award by the Ambassador; 1987-90-Deputy and Director, [blank] Regional Affairs, a position two grades above his personal grade; 1990-94, First DCM position; 1994- Special Assistant for Asst. Secretary [blank] 1995-96- Elected President of his Senior Seminar class; 1996-99-DCM, [blank], Nominated for Superior Honor Award; 1999-2002-Consul General, [blank]; 2002-06-Ambassador to [blank], Group Superior Honor Award; 2006-Meritorious Honor Award, [blank].


� The memorandum transmitting the OIG Investigative Report was stamped as having been received in HR/ER on October 7, 2004.


� According to the record, on that same day (August 3) Grievant presented an oral response to the Deciding Official as well.


� These delays included discovery requests from both parties (the Department filed its first discovery request on July 8), extensions for responses, the responses, motions to compel, and Board Orders.  During this period, the Board held two pre-hearing conferences (August 28, 2007 and February 5, 2008) and a status conference (December 18, 2007).  The time period stretched through to the February 2008 hearing dates.


� FSGB Case Nos. 2006-006, 2005-038, 2007-022.


� FSGB Case Nos. 91-71, 98-011, 2000-006 and 2005-038.


� See Transcript, page 465.


�  See FSGB Case No. 91-071 (April 22, 1992) (19-month delay between date of violation and date of proposed discipline was untimely under applicable regulation); see also FSGB Case No. 98-011 (January 5, 1999) (unexplained four-year delay between investigation and proposed discipline untimely); FSGB Case No. 2000-006 (February 6, 2002) (explanation for 11-month delay found unpersuasive).


�  See FSGB Case No. 2005-038 (June 29, 2006) (insufficient record evidence that employee was prejudiced by 20-month delay or could have defended himself better had the investigation been completed in a more timely manner), quoting from FSGB Case No. 2000-006 (February 6, 2002) at 33.  See also FSGB Case No. 2007-022 (March 31, 2008).


�  Thus, in statements given to OIG investigators in February 2004 and included in the ROI, [name] indicated that when  Grievant requested and [name] authorized a GOV for Mrs. Grievant’s personal use, they were acting within what [name] believed was “standard practice at the Embassy” and, while “the FAM may say it is not authorized . . . personally I don’t think she did anything wrong.”  Further, he opined that “Ambassador and Mrs. [Grievant] acted in what they believed to be an appropriate and correct manner.”  


� 3 FAM 2328 pertains to the temporary or permanent removal of a name from a Foreign Service promotion list by the Director General for, among other reasons, alleged misconduct, subject to the name being included with retroactive effect thereafter once the issue causing the initial removal has been resolved.  Under the terms of 3 FAH-1 H-2874, the Director General “may remove a name from the list of [Senior Foreign Service] officers recommended for performance pay awards under the same circumstances and requirements as apply to the removal of names from promotion lists as set forth in 3 FAM 2320.”


� See 22 U.S.C. 4053.  Reassignment and retirement of former Presidential appointees


. . . 





(b)  Retirement of participants eligible for retirement.  A participant who completes an assignment under section 302(b) [22 U.S.C. 3942(b)] in a position to which the participant was appointed by the President and is eligible for retirement and is not reassigned within 90 days after the termination of such assignment and any period of authorized leave, shall be retired from the Service and receive retirement benefits in accordance with section 806 or section 855 [22 U.S.C. 4046 or 4071(d)], as appropriate.





See also 3 FAM 6215, entitled “Mandatory Retirement of Former Presidential Appointees,” which provides in part that “[c]areer members of the Service who have completed Presidential assignments under section 302(b) of the Act, and who have not been reassigned within 90 days after the termination of such assignment, plus any period of authorized leave, shall be retired as provided in section 813 of the Act.”





Since [[Grievant] started his career in the Foreign Service in 1972 and therefore had 34 years of credited service, he was eligible to retire when his Presidential appointment to [blank] ended in March 2006.  Accordingly, he became subject to the mandatory retirement provisions quoted above by the end of September 2006 when he was not reassigned during the months following completion of his tour in [blank].





� Moreover, we note that even if the Department had proposed discipline in a more timely manner in 2005 based upon receipt of the ROI in October 2004, the disciplinary proceedings would have been in progress during the time that the charged employee was applying for what he hoped would be his next Ambassadorial assignment.  Accordingly, without considering the numerous extensions of time requested by grievant’s representatives herein, we find that he was not prejudiced in terms of his prospective service by the Department’s delay in disciplining him.   


� [name] already knew grievant since they both served in [blank] a few years earlier at the same time, and both married [blank] women.  [name] further testified that he was excited and pleased to learn that grievant had been confirmed as Ambassador to [blank].


� [Blank]


�  2 FAM 962.1-9 addresses “gifts of club memberships” and provides:





     /In some unusual cases, the Department may approve the acceptance of a gift of a free club membership to a U.S. official abroad as a gift to the Department.  The Department will generally only do so when it appears that access to the club would substantially advantage the official in the conduct of foreign affairs to a degree that overcomes any appearance of improper advantage.  Such a situation is most likely to exist in a remote country with a small and clearly defined elite who congregate in one or very few places.  Requests for approval to accept such memberships should be directed to the relevant Department executive office, which will consult with L/Ethics.





� This testimony was in partial conflict with the testimony of a TDY management officer,  [name], who stated that he believed, but could not be certain, that [name] told him that grievant had requested the car for his wife.  [name] was not available to testify at the hearing.
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