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CASE SUMMARY

HELD:  Grievant was properly charged with the cost of shipment to his overseas post of household effects (HHE) that weighed more than the 18,000 pound combined shipment/storage weight limit that he was authorized.  Grievant did not demonstrate, by a preponderance of the evidence, that he exercised reasonable diligence in relying on a distinctly low underestimate of the total weight of his HHE, made by an agent of the moving company assigned by the Department of State to handle the move, and in subsequently failing to take adequate steps to avoid the overage.

OVERVIEW

In 2004, grievant’s family returned to the Washington area with a limited shipment of HHE weighing less than the 7,200 pound limit for employees occupying government-furnished quarters.  Grievant joined his family from an unaccompanied assignment late in 2005 for training prior to reassignment overseas in June 2006.  Grievant was informed by the Department that, as he would occupy unfurnished quarters overseas, he was authorized to ship and store no more than 18,000 pounds of HHE; in view of the weight of his stored effects, his shipment would be limited to 9,100 pounds.

On May 13, 2006 an agent of the company assigned by the Department to handle the move conducted a pre-move estimate of the HHE in grievant’s residence, calculating that their weight totaled 6,800 pounds. During the pack-out from June 6-8, a packer advised grievant that the weight appeared to be closer to 10,000 pounds.  Grievant removed a dining room set only from the HHE that was to be shipped.  His family departed on June 12 and on June 13, he was informed that the total weight of his shipped and stored effects was 1,785 pounds over the 18,000 pound limit.   After failing administratively to have the overage excused, grievant paid the costs and grieved.  The Department denied the grievance and this appeal ensued.

On appeal grievant argues that the cost of the overage should be waived because it resulted from his reasonable reliance on the distinct underestimate of weight by the agent of the Department’s assigned moving company.  He argues further that his reliance on the erroneous estimate was reasonable because in his prior moves such estimates had been accurate; the estimator presented himself as an experienced professional; the survey had been entirely regular; and the “cushion” of 2,300 pounds between the estimated and authorized weight of his residential HHE provided a comfortable margin of error, should the estimate prove to be low.  Grievant also argues that he was prevented from correcting the overage because the warning that he received from the packer earlier in June that the total weight was “closer to 10,000 lbs” was too uncertain and, moreover, he was not notified of the full extent of the overage until after his arrival overseas when corrective action was no longer economically feasible. 

The Department admits that the initial estimate was incorrect, but contends that grievant should have known that the 6,800 pound estimate was unrealistically low since it was less than the shipment of HHE his family brought back to Washington from a furnished post and clearly included additional furniture that had been purchased to replace what had been furnished.  The Department argues that when Grievant was put on notice by the packers that the weight was much higher, he had time to correct the situation, but failed to do so.  In any event, the Department contends, Grievant was on notice that employees must pay for any overage and the Department has no authority to waive those costs.  The remedy sought, according to the Department, is unavailable.

The Board found it unnecessary to address several significant legal issues presented, such as agency responsibility for the actions of an independent contractor and application of the doctrine of equitable estoppel against a federal entity, since it held that grievant had not exercised reasonable diligence in relying on the clearly erroneous initial weight estimate and in failing to take steps to question or correct the estimate or bring his HHE within the allowed limit.  If time pressures foreclosed action, they resulted from Grievant’s delays and tight scheduling.  Grievant was on notice that he must bear the expense of any overweight; whether or not authority exists to waive the expense, grievant’s evidence would not justify such a waiver. 

DECISION
I.  THE GRIEVANCE


On June 25, 2007,  [Grievant] (grievant), a member of the Foreign Service of the Department of State (Department, agency), appealed to this Board from the denial of his agency-level grievance.  Grievant requested reimbursement of the amount that he had been obliged to pay for the overweight portion of a shipment of household effects (HHE) made in connection with his most recent assignment overseas.  He alleged that the excess weight had resulted from his reasonable reliance on a grossly inaccurate underestimation of the total weight of his HHE that had been made by an estimator provided to him by the Department’s moving company.  The agency held that [Grievant] should have known that the assessment erroneously understated the total weight of his HHE and that he had ample opportunity to bring the shipment within the authorized weight limit in order to avoid the excess charges.  On appeal, [Grievant] contends that the agency decision is marred by errors of fact and law.  For relief, he asks for full reimbursement or that the Board employ its broad equitable powers to fashion a remedy that will make him whole.

II.  BACKGROUND


Prior to joining the Foreign Service in November 2002, [Grievant] served on active duty with the U.S. Coast Guard, where his assignments included a detail to the U.S. Embassy in [Blank].  The initial Foreign Service assignment for him and his family was to Embassy [Blank].  Later, in July/August 2004, grievant was re-assigned to Embassy [Blank].  During this assignment, [Grievant]’s wife and daughter returned to the U.S. from [Blank], leasing a house in Northern Virginia.   As they had occupied government-furnished quarters in [Blank], grievant was authorized only a limited shipment of HHE.  On departure from [Blank], [Grievant] shipped 7,156 pounds of HHE to Virginia, just below the 7,200 pound authorized weight for limited shipments.  [Grievant] also had 8,900 pounds of HHE in government storage in Northern Virginia.


In December 2004, grievant was notified of his re-assignment to the U.S. Embassy [Blank], following home leave and training.  From [Blank] he rejoined his family in Virginia in the fall of 2005, where they remained until departing for [Blank] in June 2006.  Grievant was notified that his family would occupy unfurnished quarters in [Blank] for which the combined authorized weight limit for HHE to be shipped or retained in storage was 18,000 pounds.


The Department selected one of its contractors, Victory Van Corporation (Victory Van, Victory), to be the moving company for grievant.  On March 8, 2006, a transportation counselor in the Department notified [Grievant] by e-mail of the applicable total weight limit for his HHE.  Specifically, the counselor advised grievant that, in view of the 8,900 pounds of HHE he had in storage, his allowance for shipment would be 9,100 pounds.
  The e-mail also addressed arrangements for transferring HHE from his residence to storage and from storage for shipment to [Blank]. 


On May 13, 2006, an agent of Victory Van conducted a pre-move estimate of the HHE at [Grievant]’s Virginia residence.  The agent consigned each article to be shipped to a category on a standard “Table of Measurements” form, which assigns an average cubic footage for each category of furnishing (e.g., “Bed, Queen – 65 cube”).  The agent then aggregated the total cubic feet and, following prescribed procedure, multiplied the total by 7 pounds per cubic foot.  The total listed for grievant’s household shipment was 970 cubic feet or 6,800 pounds.


On May 31, [Grievant] visited the company holding his stored effects and identified articles to be shipped to [Blank].  He also directed the disposal of items weighing 180 pounds.  Between June 6 and June 8, Victory Van packed and picked up the HHE from grievant’s residence.  Toward the end of the pack-out, a moving company employee advised grievant that, based on the number of lift vans being used, his HHE appeared to be closer to 10,000 pounds, rather than the 6,800 pounds that had been estimated.

To mitigate the excess, grievant states that he immediately directed that a dining room table and eight chairs be left behind.  He also states that earlier, between February and April 2006, he disposed of “large quantities” of books and personal papers; that late in May he gave away “a large sectional couch, coffee table, television table, and antique wing chair;” and that between May 15 and June 6, he made at least three donations to charity of excess household items.


On June 12, [Grievant] and his family departed for [Blank].  On June 13, the Department notified him by e-mail that the combined weight of  HHE  shipped to [Blank] and held in storage totaled 19,785 pounds, or 1,785 pounds over the 18,000 pound limit, comprised as follows:


Shipped to [Blank]


From the residence
10,520 pounds



From storage

  2,590 pounds



Total shipped

13,110 pounds


Remaining in Storage 

  6,675 pounds


Total weight of HHE

19,785 pounds

The e-mail calculated:  “Overweight cost - $155.30 x 1785 lbs = $2772.10.


[Grievant] promptly informed the Department that his HHE was overweight because he had relied on a negligent and unreasonably low estimate by Victory Van -- which was 55% below the actual weight – as a result of which, he lost the opportunity to reduce the weight by disposal or sale.  He was advised in responsive Department e-mails
 that the Department could not charge the moving company for the overage on his behalf or otherwise forgive the overweight charge.  [Grievant] paid the charge on August 18, 2006.


On January 4, 2007, the Department received [Grievant]’s grievance.  Following the Department’s decision on April 26 denying the grievance, [Grievant] appealed to this Board on June 25, 2007, represented by the American Foreign Service Association (AFSA).  On July 24, grievant filed a supplemental submission requesting that it be substituted for the original appeal.  The agency response on August 1 was followed by grievant’s rebuttal on August 28.  As the agency contended that grievant had raised new issues in the rebuttal, it was allowed to file a response to these issues on September 14.  Grievant replied on October 25.  The Record of Proceedings was closed on November 2, 2006.

III.  POSITIONS OF THE PARTIES

The Grievant


On appeal, [Grievant] challenges the “two key conclusions” on which the agency decision was based:  (1) that he should have known that the moving company weight estimate of 6,800 pounds was inaccurate; and (2) that he had sufficient opportunity after his pack out to reduce the HHE overweight.  He contends that those conclusions were based on a misreading of the record and factual and legal errors.


Grievant’s position may be summarized as follows.


The Victory Van Estimator was Negligent


While the pre-move survey is only an estimate of the true weight of the HHE surveyed, “a deviation of 54% between the actual and estimated weights is a gross distortion” that constitutes negligence.  The Department advised grievant that its movers had an obligation to provide accurate pre-move surveys and that it viewed Victory Van’s failings to be contract violations.  Nothing in the pre-move estimate procedure, which was routine and regular, would account for the disparity.  “Although a deviation of 10 or 20 percent might have been reasonable, the gross errors here can only be ascribed to lack of due diligence.”


Grievant’s Reliance on the Pre-move Estimate was Reasonable


The Victory Van estimator presented himself as a “highly qualified employee.”  He had full access to all furnishings and gave an “accurate accounting” of the effects on the “Table of Measurements” form.  Nothing was added to the effects after the pre-move survey, and indeed a substantial number of books, papers, and items of furniture were disposed of both before and after the estimate.


The move to [Blank] was grievant’s ninth reassignment involving transportation of effects in his government service.   In no previous move had the pre-move estimate been off by more than 10 percent.  Grievant “took reliance on the estimate because, based on the totality of circumstances, it appeared to be correct.”  Moreover, grievant “[u]nderstood the estimate of 6,800 lbs was 2,300 lbs below his authorized limit of 9,100 lbs and believed the 2,300 lbs represented a reasonable cushion for any deviation in the estimate he received.”
Grievant disputes the Department’s finding that “employees are on notice that an estimate given by the mover is not binding.”  The guidance cited by the Department, placing ultimate responsibility on the employee for any overweight, does not refer to estimates.  Moreover, the agency position would tend to make pre-move estimates “exercises in futility” to be simply ignored by employees.  The agency judgment that grievant should have known of major additions to his effects by his family despite his absence in [Blank] does not consider that a large number of items were removed by him from the effects.


[Grievant] urges the Board not to adopt the “proposition” asserted by the Department, based on a General Services Board of Contract Appeals decision,
 that regulations place on the employee the burden of knowing whether a weight overage will occur.  He claims that distinguishable facts make that case inapposite. In a subsequent pleading, grievant cites Board decision FSGB No. 2005-069 (April 27, 2007), in which the Board directed that the leave records of the grievant be adjusted to correct the detrimental effects of misinformation provided by the employee’s Career Development Officer (CDO).   There the Board held that the agency’s assignment of primary responsibility for researching the regulations to the employee rather than to the CDO, whose duty is to advise employees on such matters, was misplaced.  Similarly, grievant argues, “It is the primary responsibility of the trained professional estimator to inform the employee of his HHE weight, and to shift that burden to the employee is certainly misplaced.”
Grievant was Denied the Opportunity to Mitigate his Overweight 


Had grievant received a more accurate pre-move survey, he could easily have disposed of the 1,750 pounds of excess HHE from his stored effects when he segregated articles to be shipped from storage on May 31, or by removing such heavy household items as a 500-pound piano.  His disposal of a dining room set on June 7, after he was warned that the total weight could be close to 10,000 pounds, demonstrates that he was “disposed and able” to bring the weight within the authorized limits.  “But for the negligence” of the Victory Van agent, grievant could have corrected the overage.


[Grievant] challenges the agency conclusion that he could have removed the excess weight from his shipment between June 8, when packing was completed, and his departure on June 12.  He states that he did not receive the actual weight calculation until June 13, after his departure.  The packer’s estimate of “closer to 10,000 lbs” was a “guesstimate” derived from counting the number of lift vans used.  He claims that he was cautioned by the packer to take no action until the final weight certificate was prepared.  Grievant had no reasonable basis upon which to dismiss the formal pre-move survey weight and would have been unwise to have disposed of highly valuable HHE on the sole basis of the packer’s guesstimate.  Understandably, grievant and his family were very busy these last days before departure.  The real missed opportunity to reduce weight was the visit to storage on May 31.  He could then have disposed of the excess weight had he known of the overage.  Because of the gross underestimate on which he relied, he was denied the opportunity to correct the situation.


Remedy


Grievant initially asked that the excess weight charges be waived and that he be reimbursed the amount he paid for the excess.  In response to the Department’s assertion that it is not authorized to waive statutory weight limitations or the charges imposed for exceeding them, he requests that the Board fashion an equitable remedy in exercise of the broad powers conferred on it by 22 C.F.R. 908.1 “to take any corrective action deemed appropriate by the Board provided it is not contrary to law or collective bargaining agreement” (emphasis added).  He suggests a number of possible “record corrections,” not involving waiver of the statutory limit, including: amending the record to show that only 18,000 pounds was shipped, or that grievant was authorized to ship 1,785 pounds of professional materials, or authorizing grievant to submit a claim for lost or destroyed HHE equal to the amount he paid.  The Department’s contention that such measures would circumvent the statutory weight limit and be “illegal, fraudulent or, at best, highly inappropriate,” “stands as an implicit challenge to the Board’s broad authority to fashion equitable relief.”  Congress did not place limits on Board corrective action, provided it is not contrary to law or the collective bargaining agreement.  Grievant cites a number of Board cases as recognizing this broad authority, and court and administrative body decisions and other agency practices that he asserts support liberal exercise of such remedial relief to correct error or injustice, including amending records in ways contrary to fact.


In his final pleading, [Grievant] adds one additional request:  since agency error prevented him from reducing his stored effects to authorized levels, he asks that the Department be directed to pay the travel and associated expenses required to permit him and his wife, before their next move, to return to the Virginia storage site “for the purpose of removing and disposing of the overweight amount.”

The Agency


The Department admits that grievant’s pre-move estimate was “regrettabl[y]” incorrect, but stresses that an estimate by the moving company “is just that – an estimate
 . . . which is not binding.”  The difference between the weight of the HHE returned to Virginia from [Blank] – 7,156 pounds – and the actual weight of HHE shipped from grievant’s residence to [Blank] – 10,520 pounds – represented an increase of 3,364 pounds.  The additional weight could only be attributable to additional items acquired that were not in the shipment from [Blank].  As grievant was with his family for six months before his assignment to [Blank], he should have been aware of the substantial additions before packing his HHE.  Grievant “knew or should have known that the mover’s 6800 pound estimate was a significant underestimate of the furniture and household goods contained in his residence.”

Upon being notified by the mover that his household effects weighed 10,520 pounds, grievant removed a dining room set from his shipment, but this still left a total overage of 1,785 pounds.  Grievant could have noted specific items for removal from the shipment, as other employees have done in similar situations, but failed to do so.  Between the completion of packing on June 8, 2007 and grievant’s departure on June 12, sufficient time was available to have reduced the total weight of his shipment to within the authorized limit.  Grievant failed to do this and after arrival at post concluded that other measures to reduce the weight would be prohibitively costly.  The agency concluded that these circumstances provide no basis upon which to grant the remedy sought.


Foreign Service regulations make clear that the government is responsible for shipping and storing not more than 18,000 pounds of HHE.  A number of decisions of the General Services Board of Contract Appeals (GSBCA) and its successor agency, the Civilian Board of Contract Appeals, expressly hold that the employee must pay the costs associated with excess weight above this limit,
 that the Foreign Affairs Manual (FAM), read as a whole, places the burden of knowing whether an overage will occur “squarely on the shoulders of the employee,”
 and that “nothing in the FAM or elsewhere authorizes the agency to waive statutory weight limits or charges imposed for exceeding that limitation.”
  The remedy sought is simply unavailable.


The agency takes exception “in the strongest terms” to grievant’s proposal that the Board fashion equitable relief to make him whole.  The suggested remedies would “circumvent a statutory weight limit for [sic] which the Board and the Department lack the authority to waive.”  They would not correct the record, as asserted, but “would materially alter the record with facts that are non-existent.”


Each of grievant’s suggested equitable record modifications – that his shipping orders show only 18,000 pounds, that the overweight be covered by an authorization to ship professional materials, that he be authorized to file a claim of loss or destruction of goods in the amount of the overage, or that a direct shipment of the overage weight from [Blank] to [Blank] be authorized – would be contrary to fact, bypass a statutory weight limitation and perpetuate a fraud against the government.  

[T]he agency submits that the Board should reject his request in its entirety.  To do otherwise impugns the integrity of the Board and the agency.
IV.  DISCUSSION AND FINDINGS


The grievance presents several legal questions, two of which were not addressed in the pleadings.  One such question is: to what extent may a federal agency be held liable for errors or misrepresentations made by a private contractor hired by the agency to serve its employees?  A second question raised by the instant grievance is: to what extent can the principle of equitable estoppel be applied against a federal agency?  While the issue of equitable estoppel is not expressly invoked by either party, grievant’s claim that his detrimental reliance on agency misrepresentation warrants waiver of an agency proscription, and the Department’s defense, that the relief requested would be contrary to law, amount to the functional equivalent of this doctrine.
  A third legal question, addressed by the parties in some detail, is: to what extent and by what means may the Board employ its broad authority to fashion corrective action in the interest of justice, when a direct remedy is not authorized by or would conflict with law or regulation?  Further discussion of these issues by the parties has not been solicited by the Board and is not addressed here in any detail, because our decision on the merits of the grievance makes it unnecessary to address these questions.


In all grievances other than those concerning disciplinary actions, the grievant has the burden of establishing, by a preponderance of the evidence, that the grievance is meritorious.
  In the instant case the question is, has grievant shown by preponderant evidence that his reliance on the erroneous pre-move estimate, his decision not to act fully on the packer’s later weight estimate, and his ensuing failure to correct the excess HHE weight were reasonable.  We find that they were not; that grievant, or any ordinary employee in these circumstances, should have known that the pre-move estimate was erroneous, that the packer’s estimate was more likely accurate, and, in the exercise of reasonable diligence, should and could have taken action to address and correct the situation.


Grievant does not contend that agency authority with respect to weight limitations on shipment/storage of HHE is unclear or that he was unaware of the restrictions.  He appears to accept the conclusion that, but for the errors he claims he relied on, he would be legally responsible for the excess weight involved.  Indeed, Department regulations and associated guidance on transportation of effects clearly inform employees that they will be responsible for the costs of transporting and storing more than 18,000 pounds of HHE.  In addition to the explicit statement of weight limitations in 14 FAM 611.6-1 and 14 FAM 613.1.a,
 the Department’s transportation web page, WebMove, and its guidance pamphlet, “It’s Your Move,” expressly outline the employee’s responsibility for overweight HHE shipment/storage.  For example, in paragraph 1.d. (1) of “It’s Your Move,” it is stated in bold type: “You will ultimately be responsible for any actual overweight in your final shipment.”  Grievant’s transportation counselor also reminded him in March 2006 by e-mail, “If you exceed the weight limit of 18,000 lbs, you will [be] responsible for over weight charges.”


Knowing that he must bear the cost of any excess HHE weight, was grievant reasonable in relying over several weeks, and essentially until his departure for post, on the erroneous pre-move estimate?  We think not.

The pre-move estimate of 6,800 pounds was, as grievant states, “a gross distortion.”   When grievant’s family returned to Virginia from [Blank], where they had occupied government-furnished quarters, they brought back only 7,156 pounds of effects.  Major furnishings – beds, bureaus, tables, etc. – were presumably not included in the shipment because they had been furnished in [Blank] by the government.  Unquestionably, such items had to be and were added to the returned HHE in order to make the Virginia quarters habitable.  Nevertheless, although the pre-move estimate presumably included these after-acquired additional furnishings, the estimate was 356 pounds lower than the weight of the limited shipment brought back from [Blank].  Given the discrepancy between the May 13 estimate and any reasonable approximation of actual HHE weight, including all of the additional furniture acquired after the return from [Blank], grievant, or any employee, should have been on notice that the estimate was exceedingly low and entirely unreliable.  In view of the magnitude of the disparity and the fact that grievant was in the best position to know what items of HHE had been acquired, we find no reasonable basis on which grievant could  have accepted the results of the pre-move estimate.  His past positive experiences with such estimates and the credentials of the estimator are immaterial when compared to grievant’s knowledge of his HHE and his relatively modest disposal of effects before and after the survey.  We hold that grievant should have known that the survey was unreliable particularly in light of the estimate provided by the packer.  Thus, if he wished to avoid paying for any possible overweight costs, he should have taken more timely corrective action.


Had grievant appropriately questioned the pre-move estimate, he could have taken a number of steps to test or clarify it.  He could have reviewed the survey with the estimator or requested a new assessment; discussed the situation with his transportation counselor; or, as is encouraged in the agency “Move Checklist,” made a personal inventory of the effects, using the weight charts included in 14 FAM Exhibit 612.3-2
 and in the “It’s Your Move” pamphlet.  Had grievant questioned the pre-move survey, we have no doubt that the evident gross disparity would have led to a new or corrected assessment and a reasonably accurate approximation of the HHE, enabling grievant to take timely action, to segregate his stored effects or otherwise to remove or dispose of items or identify items for possible removal or disposal, in order to correct any actual 

overage. 


Grievant excuses his failure to act, in part, because he judged that the difference of 2,300 pounds between the estimated weight of his HHE and his authorized weight of 9,100 pounds provided an ample margin to accommodate any underestimate.  Knowing, as he should have, that he would be financially responsible for any overage, he elected, in effect, to take a chance, rather than pursue a more detailed, dependable determination on which corrective action could reasonably be based.  Moreover, he failed to account for additional items that he and his family had accumulated.  We do not consider that decision to reflect reasonable prudence.  Nor do we find inequity in holding grievant responsible for the consequences when his “cushion” proved to be too small.


Grievant also insists that he was not obliged to consider seriously the “guesstimate” of HHE weight provided by the packers.  However, he fails to explain how or why this estimate was any less reliable than that provided by the pre-move analyst.  Both estimators visualized the HHE to be moved and both calculated the estimated weight of the items using different methodologies.  Although grievant argues in effect that the method employed by the packers was at least as unreliable as the method employed by the pre-move analyst, the packer’s estimate was the more accurate of the two.  In fact, grievant argues that he did rely on the packer’s estimate to the extent that he disposed of the dining room table and chairs.  He clearly erred in failing to rely on this estimate more fully.


Grievant also asserts that the pre-move estimate and later delay in obtaining an accurate weight prevented him from correcting the problem before his departure. It is true that grievant was not informed of the actual total weight of his shipment until after his departure, 
 and, as he states, the packer’s estimate that the HHE weighed close to 10,000 pounds was an uncertain basis for extensive removal of HHE.  However, the timing problem was essentially of grievant’s own making.  Department guidance recommends packing out two weeks before departure,
 but grievant allowed only four to six days between packing and travel.  Moreover, aside from his disposal of a dining room set, he apparently took no further corrective action and made no contingency plans.
  He was caught in a time bind mainly because of his failure to question and correct the pre-move estimate throughout the moving process and because he compressed his transfer schedule to the extent that corrective action was no longer feasible once the actual overage became known.


The Board is aware that family moves incident to reassignment are often difficult and stressful, with limited time to attend to many requirements.  Employee failure to cross all the t’s and dot all the i’s under the circumstances is understandable.  Nonetheless, the obligation of the employee to pay the costs of shipment and storage of HHE over 18,000 pounds is clear and well publicized. Employees must, therefore, exercise reasonable diligence
 to ensure that they do not exceed that limit or must bear 
the costs of noncompliance.  We hold that grievant’s actions did not meet that standard.

V.  DECISION

The grievance appeal is denied.
�   “Your permanent storage shipments weigh 8900 lbs net. . . .  Please keep in mind that your remaining HHE allowance is 9100 lbs.  If you exceed the weight limit of 18000 lbs, you will [be] responsible for over weight charges.”


�  The decimal in the unit cost is obviously misplaced; it should read $1.5530.





�  E.g., “You are correct that we require the companies to provide accurate pre-move surveys to the Department of State.  I have reviewed your case with Victory concerning the overage and will deal with them for the contract violations.  However, I am not able to reduce the amount of your overweight or have Victory compensate you for any portion of the overweight.”


� Mark Burnett, CSBCA 16578-RELO, 05-1BCA 32,958 


� George Currie, GSBCA 15199-RELO





� Mark Burnett, GSBCA 16578-RELO





� Robert Weinberg, CBCA 667-RELO


� The Supreme Court case of O.P.M. v. Richmond, 496 U.S. 414 (1990), expresses the strong reluctance of the Court, regardless of the equities, to apply equitable estoppel against the federal government, particularly in situations that would result in expenditure of government funds without or contrary to statutory or regulatory authority.  Cf. FSGB No. 1990-070 (August 19, 1991) and FSGB No. 2005-069 (April 27, 2007).


� 22 CFR 905.1(a).





� The issue of negligence, vel non, of the estimator becomes irrelevant in our analysis given our finding that grievant was himself negligent in failing to recognize the erroneous estimate, ignoring the packer’s estimate, and failing to take appropriate steps to ensure that he reduced the weight of the goods that were both shipped and stored.  Parenthetically, such steps to reduce the overweight did not require that grievant “dispose of valuable HHE.”  Rather, he might have made arrangements to place items with friends or otherwise move items to alternate storage.





� Although FAM provisions refer to a “statutory limit” of 18,000 pounds, it would appear that the limit with respect to Foreign Service personnel is regulatory.  In its grievance submission of August 1, 2007, the agency states, without citing authority, that the 18,000 pound “statutory requirement for federal civilian employees under 5 U.S.C. § 5724 . . . also applies to members of the Armed Forces and members of the Foreign Affairs Agencies.”  5 U.S.C. § 5724(a)(2) authorizes government payment of transportation expenses of “household goods and personal effects not in excess of 18,000 pounds net weight.”  However, subsection (g) of that section states:  “The allowances authorized by this section do not apply to an employee transferred under the Foreign Service Act of 1980.”  Section 901 of the Foreign Service Act


 (22 U.S.C. § 4081 (11, 12)) authorizes the Secretary to pay for the transportation and storage of HHE in connection with duty assignments, but itself establishes no weight limit on such shipments.


� 14 FAM 612.3-2 cautions employees that the figures in the Exhibit “represent average weights and serve as a guide. Regardless of the estimated net weight arrived at by the use of this list, the actual net weight of the effects shipped or stored will be charged against an employee’s authorized weight allowance.”


� Grievant acknowledges that all of the other items that he disposed of, other than the dining room set, were removed from his HHE before the pack out.  He concedes then that he only reduced his overweight by the weight of the dining room table and chairs.


� The statement in the agency-level decision (p. 3) that grievant was informed of the actual weight before departure is incorrect.





� See, e.g., the “Move Checklist” Two Weeks Before Departure, and “It’s Your Move” Outbound Transportation, 2.d.2.





� It is not clear whether the “sectional couch, coffee table, television table and antique wing chair” that grievant disposed of earlier were included in the pre-move estimate, but the answer does not affect our decision.





� The Board has defined “reasonable diligence” a number of times as “the degree of care and prudence which should be reasonably expected from anyone in grievant’s circumstances.”  See, e.g., FSGB No. 2007-003 (September 21, 2007); FSGB No. 1991-003 (August 9, 1991).





� While the Department argues that the cost of overweight storage/shipment may legally fall on the employee, notwithstanding the degree of care exercised, we need not address that issue here.  We note, however, that in dozens of cases decided by the General Services Board of Contract Appeals and the Civilian Board of Contract Appeals, federal employees have sought to be relieved of such costs, including a number of cases where the employee relied on an erroneous pre-move estimate of a government mover.  The Board has found no case in which authority has been found to excuse the payment.  See e.g., Steven W. Anderson, GSBCA 16744-RELO; Marina A. Galindo, GSBCA 15501-RELO; Terry Emerson, GSBCA 15173-RELO; Donald G. Fuller, GSBCA 14123 RELO.
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