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CASE SUMMARY

HELD:  Grievant failed to prove that critical comments contained in two EERs were falsely prejudicial as being symptomatic of an undiagnosed medical condition rather than performance or attitude problems.

OVERVIEW

Grievant received two EERs during her first assignment in the Foreign Service as a Consular Officer.  Both concluded that she was likely to serve effectively, but judgment was contingent on additional evaluated experience.  While her rating and reviewing officers (the same for both years) lauded her strengths and many aspects of her performance, they both found her at times lacking in patience in interactions with her clients, colleagues and supervisors.

Several months after departing post grievant was diagnosed with thyroid cancer during a routine physical examination and her thyroid gland was surgically removed.  Months later, she filed a grievance claiming that the criticized behavior in her EERs was properly attributable to her undiagnosed cancer and should be expunged.  Grievant was also low ranked by the 2007 Selection Board and added that to her request for remedies.

Grievant claimed that exhaustion, irritability, changes in voice and speaking ability, depression and concentration difficulties are often characteristic of thyroid disease.  She cited a National Cancer Institute web page on thyroid cancer symptoms to include: a lump in the front of the neck; hoarseness or difficulty speaking in a normal voice; swollen nymph nodes, difficulty swallowing or breathing; and pain in the throat or neck.  She argued that the criticism that she allowed “a sense of impatience to color” her communications was not impatience, but rather “a shortage of time and changes in [her] speaking ability that curtailed effective communication.”  She charged that the second EER, noting an occasional “trace of exasperation” and a “testy attitude” cited insufficient specific examples as required, and that the changes in her voice were misperceived.  Grievant contrasted her first two EERs with post-surgery evaluations which commended her patience and interpersonal skills.  She contended that this was proof that her successful surgery eradicated the problem with her ability to communicate effectively.  Grievant lastly argued that the Department denied her grievance erroneously, relying on Department of State v. Coombs, (482 F. 3d 577 (D.C. Cir. 2007).  Grievant claimed that her case is distinguishable from Coombs in many respects. 

The Board found that grievant conceded that her performance was accurately described in each EER, and that she failed to establish she had thyroid cancer during any or all of her time at post.  There was nothing in the record to establish when the cancer started or how quickly it might have progressed.  Grievant further failed to establish any nexus between her criticized behavior and the symptoms of thyroid cancer.  She failed to explain, for example, how her medical condition, whatever it was during the periods covered by the EERs, caused her to have selective bouts of unsuitable behavior with select individuals.  She was criticized for impatience and a testy attitude with her supervisors, colleagues and clients, yet it was noted that she was generally cordial and engaged in give-and-take when working through problems with her staff and subordinates.  The Board further found that negative comments in grievant’s second EER were sufficiently specific to serve as examples in themselves and for grievant to have answered them and to improve her performance.

The argument that without thyroid cancer, grievant’s performance would have been excellent, as indicated by her subsequent EERs, was found unpersuasive because the subsequent positive evaluations may simply have resulted from varying conditions from post to post.  Moreover, the Board found that the positive evaluations may have been a result of grievant having taken previous counseling to heart.  Finally, the Board noted that performance evaluations are required yearly precisely because circumstances change, along with assignments.

In Coombs, the Court of Appeals stated:  “[W]hether intentional or not, ‘false’ does, at a minimum, mean untrue, and nothing in either EER is contrary to fact in that sense.”  Coombs is inapplicable, because grievant did not show that anything in either of her EERs was untrue, and nothing in her cancer diagnosis explained her earlier behavior toward particular individuals with whom she interacted.  The grievance was denied.

DECISION

I.  THE GRIEVANCE

{Grievant}, an FS-04 Foreign Service officer with the Department of State (Department, agency), is appealing the agency’s denial of her grievance challenging critical statements in two Employee Evaluation Reports (EERs) received during her first Foreign Service assignment at the U.S. Consulate General in {post}.  She contends that the criticisms in her EERs reflect an erroneous assumption of a performance or attitude problem, but were in fact symptomatic of an undiagnosed medical condition, and as such, are falsely prejudicial and should be expunged.

For further relief she requests that a statement she made in the rated employee section be expunged; that the Evaluation of Potential section in both EERs be “edited” to reflect a recommendation for tenure and expectation to serve across a normal career span; that her tenure/promotion schedule be “backdated;” and that a reconstituted 2006 Commissioning and Tenure Board (CTB) review her Official Performance File (OPF), and if tenured, that reconstituted promotion boards be convened to consider her file.  In the alternative, she requests that a reconstituted CTB review her OPF with revised employee statements in both EERs, as well as a statement from her endocrinologist.  If granted tenure under this alternative, grievant requests reconstituted Selection Boards to consider her for promotion in both years.

II.  BACKGROUND

{Grievant} served as a Consular Officer at the U.S. Consulate General in {post} from October 2003 to July 2005.  In a two-officer section, she was the only officer in the Non-Immigrant Visa (NIV) unit for much of her tour.  At the same time, she also served as the American Citizen Services (ACS) unit chief, fraud manager, and Accountable Consular Officer.

In her October 10, 2003 – October 9, 2004 EER (“first EER”), grievant objects to the following portions of statements, set off in italics:

Evaluation of Potential:

Candidate is likely to serve effectively but judgment is contingent on additional evaluated experience. 

{Grievant}’s evident strengths indicate a clear potential for advancement, but this has been offset to date by certain shortfalls in the critical area of interpersonal skills.  She has set a high standard for herself as well as others, and on occasion has allowed a sense of impatience to color her communications with colleagues and clients.  For the service industry of consular affairs this is not an option, and I expect to see improvement in the next reporting period.

Areas for Improvement:

Interpersonal Skills

In a challenging year for the NIV Unit, the full staffing now achieved was not in place for most of the summer rush.  While recognizing the need for established procedures amidst such a pressure filled environment, leadership is required for flexibility when appropriate and personal diplomacy on all occasions.  {Grievant} usually – but not always – followed this standard, but impatience is not an option with colleagues or clients.

Review Statement

(Paragraph four)

Unfortunately, she did not change or challenge the NIV FSNs’ [Foreign Service Nationals] generally negative attitude toward their Mission colleagues.  Instead, she tended to agree with them that requests for clarifications and assistance from other Mission offices represent an unwelcome interruption in the NIV work flow.  Mission colleagues at all levels are as mystified as the traveling public by frequent changes in consular requirements.  It is inevitable that we receive questions and appeals for guidance from various offices in the Embassy – even though many of their questions have been answered on our website and/or via administrative notices.  {Grievant} must strike the balance between a quick reply which guides the inquirer to the information he needs, and one that feels like a brush-off, and ensure that her staff does the same.

Statement by Rated Employee

(Paragraph four)

I am surprised, therefore, to learn through this review that I failed to change the attitude of NIV staff towards the Embassy, which the CG [Consul General] recently told me was a pervasive and historical problem.  I know that my email communication on occasion was perceived as too ‘brusque’ or incomplete, which I regret.  I also know that we are asked to accommodate applicants outside the appointment or referral systems, and that visa requirements are seen as inconvenient.  While we serve many applicants at the request of the Embassy, I agree with the OIG [Office of Inspector General] that the referral process should be used.  Despite our efforts, applicants who receive inaccurate or inappropriate information from others in the mission are often frustrated, and Consular staff feel unsupported in their attempts to keep the process fair and open for all.  Better communications systems could improve relations with our distant team members, and I hope opportunities to share information about our work can be encouraged.

In the following year, in her October 10, 2004 – July 31, 2005 EER (“second EER”), grievant objects to the following comments, in italics:

Evaluation of Potential

Candidate is likely to serve effectively but judgment is contingent on additional evaluated experience.

(Paragraph three)

The transition to a new system for ACS management requires a review of over 4000 open files.  {Grievant}’s coordination of this major tasking was as effective a management tool as it was a demonstration of her interactive skills with subordinates.  That same skill, however, is sometimes lacking in relations with American colleagues with whom an occasional trace of exasperation may color her discussion.

(Paragraph six)

In the course of this assignment {grievant} has developed expertise across the spectrum of consular affairs with front line, supervisory experience in visa processing and citizen services and a strong vision of organizational development across the range of consular services.  Her demonstrated performance and acknowledged skills make it likely that she can serve successfully across a normal career span, but additional evaluated experience remains necessary in my judgment.

Review Statement

(Paragraph 4)

Jim Grey has accurately identified the one weak spot in {grievant}’s otherwise stellar qualities, a testy attitude which sometimes surfaces when she disagrees with a peer or supervisor.  I have experienced this frustrating side of her character myself.  Although she readily engages in an easy give-and-take when working through problems with her subordinates, she reacts defensively and sometimes dismissively when I suggest changes in office routine.  To her great credit, {grievant} listened thoughtfully and responded positively when I brought this to her attention.

Statement by rated employee

(Paragraph 2)

Senior management’s hands-off approach to daily operations allowed me to work independently across all of these sections of the Consulate, and to have primary responsibility for all consular services in the absence of other trained officers.  I appreciate the confidence in my abilities demonstrated by this approach, and I enjoyed serving as a resource for other staff and the public.  My skills in managing a variety of situations appropriately and within the context of Department regulations and policy has [sic] increased greatly during this period.  This required a strong team approach across organizational lines.  As noted, I worked well with both host government and USG agencies engaged in fraud prevention and consular services, and acted in a variety of ways to improve performance of local staff.  I appreciate counseling I received from senior management regarding the need to ensure collegial communications with all members of the mission team, and I recognize the need to ensure that operational information is shared by all officers at post.

In approximately August 2005, grievant departed post.  Following a routine physical examination in November, she was diagnosed with papillary thyroid carcinoma.  In December 2005, grievant underwent successful surgery to remove her thyroid gland.

On July 13, 2007, {grievant} filed a grievance with the Department claiming that the 2003-2004 and 2004-2005 EERs were both falsely prejudicial inasmuch as the criticized behavior in each EER was properly attributable to her undiagnosed thyroid cancer.  The Department denied the grievance, finding that the portion covering the first EER was untimely filed and that the second EER was not falsely prejudicial.  Grievant appealed to this Board on November 30 and filed a Supplemental Submission on December 28 advising that she had been low ranked by the 2007 Selection Board (SB).  Grievant added to her requests for relief that the Low Ranking Statement (LRS) be expunged.  The Department filed a response to the supplemental on January 15, 2008 and advised that it no longer contested an untimely filing with regard to the first EER because it is referenced in the LRS.
  Grievant filed a Rebuttal on January 30, and the Record of Proceedings (ROP) was closed on March 13.

III.  POSITIONS OF THE PARTIES

The Grievant

{Grievant} argues that the behaviors for which she was criticized in the two EERS were symptoms of a serious, undiagnosed medical condition.  She claims that exhaustion, irritability, changes in appetite, changes in voice and speaking ability, depression, and concentration difficulties often characterize thyroid disease.  She cites the National Cancer Institute’s web page that provides symptoms of thyroid cancer to include:

· A lump, or nodule, in the front of the neck, near the Adam’s Apple;

· Hoarseness or difficulty speaking in a normal voice;

· Swollen lymph nodes, especially in the neck;

· Difficulty swallowing or breathing problems;

· Pain in the throat or neck.

Grievant claims that she consulted a doctor at some point during her tour for “throat and ear problems” and that she experienced chronic fatigue, slow thought processing, hair loss, and muscle and joint pain.  At the time she attributed these to her workload, voice strain from interviews, menopause and the challenges of learning a new language, culture and on-the-job training.

Grievant argues that the criticism in her first EER of allowing “a sense of impatience to color” her communications, was not impatience, but rather reflected “a shortage of time and changes in [her] speaking ability that curtailed effective communication.”  Grievant further claims that the criticism in her second EER, noting an occasional “trace of exasperation” and a “testy attitude” cites no specific incidents as required.  She concludes that changes in her voice were misperceived.

 Grievant contrasts the two EERs with her post-surgery performance evaluations, which commend her patience, sense of fairness and interpersonal skills.  She finds the difference in the EERs pre- and post-surgery directly attributable to her undiagnosed medical condition.  She argues further that a letter from her physician attesting to her “pleasant disposition” and a memo from a temporary duty assignment, noting that she was “exceptionally friendly, fair and professional,” and “a superb officer – capable, congenial, and cooperative” make it likely that the difference in her behavior toward others is explained by the successful surgery.


{Grievant} contends that the Department erroneously relied on the case of Department of State v. Coombs.
  She argues that her circumstances are distinguishable from those in Coombs because Coombs was a chronic under-performer, whereas her performance in subsequent EERs post-surgery has been praised.  Grievant further argues that Coombs involved a disputed diagnosis between a Department psychiatrist and a private psychiatrist, whereas in her case, the Department does not dispute that she had thyroid cancer during the periods at issue nor does it dispute the common symptoms of thyroid cancer.  Grievant argues further that Coombs challenged his separation from the Service at the end of a relatively unsuccessful career, whereas she is a junior officer at the beginning of hers.  She contends that it is unfair that her first two EERs were marred by comments directly stemming from an undiagnosed medical condition.  Lastly, grievant argues that Coombs is distinguishable because in her case, unlike in Coombs, she did not rely upon the Rehabilitation Act
 and therefore the Department’s reference to it in its Decision letter is irrelevant.

Grievant argues that the decision in Coombs is inapplicable to her appeal and, therefore, the Board should not apply it in this instance, but instead should rely on other precedents.  She cites as controlling authority, FSGB Case No. 98-053 (December 15, 1999) wherein the Board held that an EER was inherently false, even if it accurately describes performance, if that poor performance was the result of an employee’s illness.  She also cites FSGB Case No. 89-91 (April 16, 1991) in which the Board held that EERs reflecting behaviors associated with a treatable disease were invalid.  Grievant claims that these decisions follow the reasoning of FSGB Case No. 88-96 (January 10, 1989) wherein the Board recognized that EERs based on circumstances in which the officer did not have a full and fair opportunity to perform are “inherently falsely prejudicial,” reflecting the circumstances rather than the officer’s performance.

Grievant contends that the critical comments in her EERs are inherently false because she has “clearly” shown that the behavior for which she was negatively evaluated was a result of her illness.  She argues that the negative comments reflect the circumstances of her disease and not her true performance.  Without thyroid cancer, she avers, her performance would have been excellent, as demonstrated by her post-surgery EERs.

Grievant also argues that even if Coombs is applicable, it provides that she is entitled to remedial relief in the form of an OPF correction because the EERs contain a material “omission.”  Grievant claims that the omission in this instance is the lack of information pertaining to her medical condition and the relationship her condition had to her symptoms.  According to grievant, the Appeals Court in Coombs observed that the Foreign Service Act allows the Board to correct a grievant’s OPF if it finds that the record is prejudicial because of such an omission.
  If the Department’s position in this appeal were to prevail, grievant argues, employees suffering from undiagnosed medical conditions beyond their control, the symptoms of which affect performances leading to critical EER comments, would be denied any form of relief.

Grievant contends that her 2007 Low Ranking by the Selection Board (SB) should be expunged because it is based almost entirely on the critical comments in the grieved EERs.  She also contends that the SB violated its 2007 Procedural Precepts by relying solely on critical comments in the Area for Improvement (AFI) sections without citing specific supporting examples there or elsewhere in her EERs so as to permit her to respond and use them as a basis for improvement.  She contends that the criticisms are generalized and vague, whereas in FSGB Case No. 2001-017 (June 15, 2001), the examples are far more detailed.  Grievant also takes issue with the SB observation that her rated employee statements “tended to support the concerns expressed” in the AFI sections.  Her so-called acknowledgements of the raised criticisms are untrue and incomplete because she was unaware of the medical condition that triggered the criticized behaviors.

The Department

The Department notes that at the agency level, {grievant} conceded in her grievance that her “performance may have been accurately described” and that she does not allege a disability under the Rehabilitation Act.
  The Department maintains that this appeal is governed by the decision of the U.S. Court of Appeals for the District of Columbia in U.S. Department of State v. Coombs, supra, and that the only issue
 before the Board is whether or not an accurate criticism of an employee’s performance that may be attributable to an undiagnosed medical condition may be stricken as “falsely prejudicial.”  According to the Department, the Coombs case stands for the proposition that “falsely prejudicial,” at a minimum, means “false” or “untrue.” The Department contends that none of the criticisms in either EER at issue here was false or untrue.  Moreover, the Department asserts that grievant’s efforts to distinguish her case from Coombs should be rejected.

The agency argues that grievant’s case factually parallels Coombs, stating:  “The sole issue in both cases is whether or not an accurate criticism of an employee’s performance that may be attributable to an undiagnosed medical condition may be stricken as ‘falsely prejudicial.’ The Court of Appeals firmly answered that question in the negative.”

The agency further asserts that the dispute in Coombs between the expert witnesses was not argued before the Court of Appeals and was therefore irrelevant to its decision.  Moreover, the Department challenges grievant’s claim that it “does not dispute” that she had thyroid cancer during the rating periods or that the medical community generally acknowledges the symptoms she cites.  Rather, the agency takes no position on these assertions because in its view, they are irrelevant under the Coombs analysis of whether the critical comments in the EERs are falsely prejudicial.

The Department also contends that the alleged factual difference between this grievant’s career experiences and that of Coombs has no merit and even if true, carries no legal significance.  In response to grievant’s argument that Coombs is not controlling because she did not seek relief under the Rehabilitation Act, the Department asserts that Coombs made the same argument before the Court of Appeals, but the Court did not reach the issue whether the Rehabilitation Act was the exclusive remedy for challenges to EERs based on alleged medical conditions.  The Department further argues that the FSGB cases cited by grievant as controlling have all been overruled by the Coombs decision.

The Department also challenges grievant’s alternative position, that even if Coombs applies, she is entitled to correct an omission in her EERs by revising her employee statements and including a medical statement.  The agency argues that the Appeals Court did not find omissions in Coombs’ EERs.  The Court simply stated that under the Foreign Service Act,
 the Board is authorized to correct a grievant’s OPF if it determines that an omission is, or could be, prejudicial.  The Court seemed puzzled that the Board did not discuss this.

Noting that a ruling on the Coombs remand is still pending, the agency argues that if the Board pursues this line of dicta, it should find no omission in grievant’s EERs.  As neither the rating officer nor the reviewing officer was aware of grievant’s medical condition, they cannot be found to have omitted information from her EERs.  The Department maintains that what grievant seeks − to delete and amend large parts of her own rated employee statements and to include statements from her doctor - are beyond the authorized scope of the regulations.

As for grievant’s challenge to her Low Ranking Statement (LRS), the Department submitted into the ROP statements from grievant’s rating and reviewing officer and other U.S. Government employees describing specific incidents when grievant allegedly expressed impatience, dissatisfaction, hostility, and rudeness in dealing with her peers and superiors.  The Department notes that at the agency level, grievant did not argue that the critical comments in the AFI sections of her EERs were unsupported by specific examples.  Instead, it claims that she is now attempting to bootstrap that argument at this stage of the proceedings in her challenge to her LRS.

The agency maintains further that grievant is incorrect in her LRS challenge. It notes that in the first EER, the LRS cites a specific example in the AFI section and another in the reviewing officer’s statement.  The agency argues that the same is true in grievant’s second EER.  The agency cites FSGB Case No. 2001-017 (June 15, 2001) in support of its position that the critical comments in the AFI sections had sufficient specificity to stand on their own.  The agency cites another case, FSGB Case No. 2003-046 (June 28, 2005), in support of its argument that the AFI comment need not specify dates and times of cited behaviors to provide sufficient notice to the employee.

Finally, the Department maintains that grievant’s later EERs do not negate the accurate assessment of her performance in {post}.  It argues that employees need to work well under all conditions, including those that are less than ideal.  Moreover, it is not uncommon for employees to flourish at one post and have less than ideal experiences at others.

IV.  DISCUSSION AND FINDINGS


In all grievances other than those concerning disciplinary actions, the grievant has the burden of establishing, by a preponderance of the evidence, that the grievance is meritorious.  (22 CFR 905.1(a)).  We find that grievant has failed to carry that burden of proof for the reasons that follow.


Grievant contends that the challenged statements in both EERs at issue were falsely prejudicial inasmuch as all the behavior that was critiqued was the product of undiagnosed thyroid cancer.  In the first instance, Grievant concedes that her performance was accurately described in each EER.  Thus, she begins by conceding that the statements in the EERs are all true.

In her efforts to prove prejudice, grievant attempts to ascribe her performance to her subsequently-diagnosed illness.  However, grievant fails to establish the onset of her condition.  Specifically she fails to establish that she had thyroid cancer during any or all of her time in {post}.  There is nothing in the record indicating when the cancer started or how quickly it progressed to the point of being detectable.  Grievant does not prove, for example, that her cancer did not develop entirely during the months after she departed {post}.

In a report dated November 21, 2005, grievant’s doctor states that grievant reported that her voice was weaker; she was having problems with ear drainage; she was tired and had thinning hair.  He said nothing about the onset of the thyroid cancer nor did he attribute these symptoms to his diagnosis.  Similarly, in a report dated February 12, 2006, grievant’s doctor reported her as presenting with a small right thyroid lobe nodule on a routine physical exam in November 2005.  There was no indication of how advanced the cancer was when it was first diagnosed.  Thus, grievant does not establish that her diagnosis of thyroid cancer had any relationship to her earlier behaviors as noted in the two EERs.

Even apart from the issue of when the cancer first manifested itself, grievant fails to demonstrate a nexus between her behaviors and the symptoms of thyroid cancer.  In her agency level grievance, she asserts that the websites of the National Cancer Institute and one pertaining to thyroid disease both list symptoms of thyroid cancer, including: “Hoarseness or difficulty speaking in a normal voice.”  (Emphasis added).  Indeed, hoarseness and difficulty speaking in a normal voice are noted symptoms of thyroid cancer.  The problem is that grievant was not criticized in either EER for how she sounded or for an inability to communicate well.  In fact, grievant was complimented in her EERs for her communication skills.  In the first EER, it was noted:  

Skills in public communication are essential to the Foreign Service.  {Grievant} volunteered for a speaking engagement even prior to her arrival at post and since then has conducted several effective outreach sessions to a variety of constituent organizations.  She . . . ably employs her {country} language skills in interviews as well as representational settings.

Similarly, in the second EER, it was noted:

{Grievant} is accomplished with both oral and written communication.  She was the featured speaker for a legal seminar on visa issues, addressed an assembly of expectant American parents regarding documentation requirements, and served as the Consulate’s point person for responses to the stream of email requests for consular information.  She employs her {country} language skills in the course of visa interviews as well as in representational settings.

Thus, it does not appear that any of the negative evaluation comments in either EER pertained to grievant’s voice, her speaking abilities, or her communication skills.

{Grievant} claims, without proof, that additional symptoms of thyroid cancer include exhaustion, irritability, change in appetite, depression, and concentration difficulties.  This assertion is not supported by the information contained on the websites that grievant introduced into the ROP.  On one such site − that of the American Cancer Society and not the National Cancer Institute site − the symptoms of thyroid cancer are reported as: a lump or pain in the neck, hoarseness or voice change which does not go away, trouble swallowing, breathing problems and a cough.  On the other site that grievant references, www.Thyroid-Info.com, these same symptoms are noted.  Neither site, however, lists exhaustion, irritability, changes in appetite, depression or concentration difficulties.  Moreover with the exception of fatigue or exhaustion, grievant does not argue that she had any of the symptoms of thyroid cancer – either those listed on the websites, or those that she mentions in her pleadings without support.

Grievant’s claim is even further unsubstantiated because she does not explain how her medical condition, whatever it was at the time that the EERs were written, caused her to have selective bouts of unsuitable behavior.  {Grievant}’s supervisors stated that she was impatient only when communicating with them as well as with her colleagues and peers.  At the same time, they stated that she was generally cordial with her staff and subordinates.  It was noted that grievant and her FSN staff “maintained a collegial solidarity.”  “She did not change or challenge the NIV FSNs’ generally negative attitude toward their Mission colleagues.”  She was praised for her “interactive [managerial] skill with subordinates”, but “[t]hat same skill [was] sometimes lacking in relations with American colleagues with whom an occasional trace of exasperation may color her discussion.”  She was critiqued for having a “testy attitude” when disagreeing with a peer or supervisor, but readily engaged in give-and-take when working through problems with her subordinates.  

The rating officer and reviewing officer were not the only ones to experience first-hand grievant’s brusque, off-putting reactions to questions or requests for consular assistance.  The Embassy Personnel officer received several complaints about grievant, and the Embassy Legal officer complained directly to the Consul General (CG), grievant’s reviewing officer, about her consistent lack of cooperation in facilitating travel for senior international judges.  The CG’s Administrative Assistant recalled grievant’s “hostility and complete lack of professionalism in dealing with a fellow U.S. Government employee.” 

Grievant does not explain how her after-diagnosed medical condition caused symptoms of irritability, impatience, exasperation, testiness, brusqueness, defensiveness, or dismissiveness toward anyone.  In particular, grievant does not explain how such behaviors could be medically induced in a selective way, that is, only when she was interacting with supervisors, peers and colleagues, but not with staff and subordinates.  We simply find that no proven nexus exists between grievant’s behaviors and thyroid cancer.

Grievant’s argument that without having had thyroid cancer, her performance would have been excellent, as demonstrated by two subsequent laudatory EERs from {country 2} and a {country 3} temporary duty assignment (TDY) memorandum, is not persuasive.  By definition, the conditions in {country 2} and {country 3} are different than those extant in {post}.  Her improved behavior may have been attributable simply to the changes in venue and conditions at those posts, or she may have benefited from the counseling she received from her supervisors in {post}.  Her argument is further eroded by the fact that performance evaluations are required yearly precisely because circumstances and behaviors change, along with assignments.  See Robert J. Marro v. United States, Civil Action No. 99-0789 (WBB), (D.D.C. filed January 12, 2004).
While grievant did not specifically raise the issue of counseling in her appeal, she has consistently claimed that:  “At no time was I informed that I was not meeting the demands of the job as required.”  To the extent that this addresses counseling, we find that grievant was counseled, both formally and informally.  She acknowledged having been counseled on three occasions in her 2004 EER and on two occasions in her 2005 EER.  In her 2005 rated employee statement, grievant stated:  “I appreciate counseling I received from senior management regarding the need to ensure collegial communications with all members of the mission team . . . .”

Low Ranking Statement

First, we note that the judgment of a Selection Board is not grievable.  (22 CFR 901.18(c) (2).)  Grievant’s argument, that the LRS should be expunged because it is based on falsely prejudicial AFI comments and lacks the specific example required by the precepts, is not persuasive.  We have already found that the critical comments in grievant’s EERs are not falsely prejudicial.  These are the comments cited by the SB:

2004 EER

[T]he rater stated that {grievant} needed to be mindful that “leadership is required for flexibility when appropriate and personal diplomacy on all occasions.  {Grievant} usually – but not always – followed this standard, but impatience is not an option with colleagues or clients.”  The reviewing officer reiterated this area in the same EER through [her] statement that {grievant} “must strike the balance between a quick reply which guides the inquirer to the information he needs, and one that feels like a brush-off, and ensure that her staff does the same.”

2005 EER

In the [AFI] . . . the rater stated that he counseled {grievant} that there were times when she made “independent decisions without informing or consulting senior management when such coordination was appropriate.”  The reviewing officer in the same EER noted that {grievant} displays “a testy attitude which sometimes surfaces when she disagrees with a peer or supervisor.  I have experienced this frustrating side of her character myself.”

In the October 2004-July 2005 EER, the rating officer in his evaluation of potential noted that {grievant} sometimes lacks interactive skills in relations “with American colleagues, with whom an occasional trace of exasperation may color her discussion.”

We find that these comments meet precept requirements.  They are not ambiguous.  Moreover, they are sufficiently specific to serve as examples in themselves and for grievant to have answered them and improved her performance in the areas cited.  In fact, grievant responded to these comments in her rated employee statements.  In the first EER, grievant acknowledged and expressed regret that her e-mail communications were sometimes perceived as “too brusque,” but she disagreed with the other criticisms concerning the attitude of NIV staff toward the Embassy.  Grievant responded to this criticism by stating:

Despite our efforts, applicants who receive inaccurate or inappropriate information from others in the mission are often frustrated, and Consular staff feels unsupported in their attempts to keep the process fair and open for all.  Better communications systems could improve relations with our distant team members, and I hope opportunities to share information about our work can be encouraged. 

Likewise, in her second EER, grievant stated:  “I appreciate counseling I received from senior management regarding the need to ensure collegial communications with all members of the mission team, and I recognize the need to ensure that operational information is shared by all officers at post.”

Both parties discussed the Coombs case at length.  We distinguish the Coombs case from the one at hand.  Coombs showed through a preponderance of the evidence that his undiagnosed medical condition provided a valid psychiatric explanation for his behavior.  Because grievant fails to demonstrate a factual predicate for her claim that her medical condition (as diagnosed in November 2005) had any relationship at all to behaviors that she selectively showed to supervisors, colleagues and peers, she fails to prove that either EER contained statements about her behavior that were properly attributable to an undiagnosed medical condition.  Nothing in grievant’s subsequent diagnosis explains her earlier behavior toward particular employees with whom she interacted.  We find that under these circumstances, the Coombs case is inapposite to this grievance.

Based on our findings, it is unnecessary to discuss other issues raised by the parties.  Grievant has not shown entitlement to any of the relief she seeks.

V.  DECISION

The grievance appeal is denied. 

� See 3 FAM 4427 a (3).


� 482 F. 3d 577 (D.C. Cir. 2007).


� 29 U.S.C. 791(g); 42 U.S.C. 12112(a).


� 483 F.3d at 580.


� 29 U.S.C.S. 791(g); 42 U.S.C.S. 12112(a).


� The Department points out that grievant had alleged improper counseling at the agency level, but abandoned this allegation in her appeal to the Board.


� At 22 USC 4131(a) (1) (E).
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