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CASE SUMMARY
HELD:  Grievant failed to show good cause to extend or waive the time limit for filing a grievance appeal with the Board.
OVERVIEW


Grievant received the Department of State (Department, agency) decision denying his grievance on August 21, 2007.  In an August 23 e-mail message to the Grievance Staff at the Department of State (HR/G), he requested a copy of his grievance file and requested that one be provided to his AFSA attorney.  On September 1, he departed [Post] for an onward assignment.  His file arrived in [Post] in mid-September and was forwarded to him in Washington, arriving approximately in mid-November.  After reviewing the file, on November 26, grievant called AFSA for an appointment, which, due to scheduling conflicts, was set for December 10.  After meeting with AFSA, grievant filed an appeal with this Board.  In his appeal, grievant requested an extension or waiver of the time limit for filing his appeal.

The Department opposed the request for extension or waiver of the time limit.  It noted that grievant failed to advise HR/G that he was departing post a week after requesting his file, and he did not seek an extension or waiver of the 60-day appeal time limit until he filed his appeal.


The Board held that grievant had not shown that his delay was due to circumstances beyond his control or that his reasons were sufficient to excuse his neglect.  He did not advise the agency that he was leaving post nor did he provide an alternate mailing address.  He offered no explanation as to why he did not contact the agency or AFSA upon arrival in the U.S. to renew his request for his file.  Having received his file in mid-November, he offered no reason why he did not contact AFSA until
November 26, why he did not file a briefly worded appeal to preserve his rights, or why it took another week after meeting with AFSA to file his brief, belated appeal.


The appeal was dismissed with prejudice as untimely filed.

DECISION:  DISMISSAL -- LATE FILING

I. GRIEVANCE

In a letter dated December 17, 2007, [Grievant] (grievant) appealed the
August 15, 2007 decision of the Department of State (Department, agency) denying his agency-level grievance of March 19, 2007.  In that grievance, he claimed that the Areas for Improvement section of his April 2006 Employee Evaluation Report (EER) contained inaccurate and prejudicial comments and that he had never been counseled concerning the cited area for improvement.

In his appeal to this Board, grievant requested an extension or waiver of the time limit for filing an appeal.  His justification was that shortly after requesting that the Department provide him with a copy of his grievance file, he departed [Post] for Washington.  It took an extended period of time for personal mail, sent to him at his former post of assignment, to reach him in Washington and for him to schedule a consultation with an AFSA
 attorney.

II. BACKGROUND

This Board received grievant’s appeal on December 18, 2007, which also included a request to waive the applicable time limit for filing an appeal for good cause shown.  The Board received the Department’s response opposing a waiver on 

December 20, 2007.  In its December 26, 2007 acknowledgement letter, the Board advised the parties that it would first consider the issue of timeliness, and invited them to submit further briefs on the issue.  There were no further submissions from the parties.
III. POSITIONS OF THE PARTIES

The Grievant

Grievant states that he received the agency’s decision letter on August 21, 2007, prior to departing [Post] for Washington, D.C.  Two days later, on August 23, he sent an e-mail message to HR/G requesting a copy of his grievance file.  In that 

e-mail message, he also requested that a copy of the grievance file be provided to Neera Parikh, his AFSA attorney.

He departed post for Washington, D.C., on September 1.  He states that his grievance file arrived in [Post] approximately two weeks later, in mid-September, and it was forwarded to him in the U.S., where it arrived in mid-November.  After receiving and reviewing the grievance file, he contacted Ms. Parikh on November 26 to schedule an appointment.  Due to scheduling conflicts, they were unable to meet until December 10.  He avers that it was only after receiving his grievance file and “sound legal counsel” that he was able to pursue and prepare his appeal, dated December 17, 2007.

The Department

The Department contends that grievant has not shown good cause to treat his late appeal as timely filed.  He failed to inform HR/G that he was leaving [Post] or to provide a U.S. address.  Further, he fails to explain why he could not contact AFSA sooner or request another copy of his file from the Department upon arrival in Washington, D.C.  He did not seek an extension or a waiver of the filing time until his December 17 appeal letter.

IV. DISCUSSION AND FINDINGS

The Board’s regulations, at 22 CFR 903.1, provide, in part, that a member of the Foreign Service is entitled to file a grievance with the Board no later than 60 days after receiving the agency decision.  It further provides that the Board may extend or waive the time limit for good cause.  A grievant has the burden of proving, by a preponderance of the evidence, such good cause.

In FSGB Case No. 2006-011 (Decision: Timeliness, dated July 14, 2006
), this Board
 defined good cause as follows:  “Good cause means generally a substantial reason, one that would impel a reasonably prudent person, under the relevant circumstance, to act or refrain from acting.”  In that case the Board applied the factors established by the Merit Systems Protection Board (MSPB) in Alonzo v. Dept. of Air Force, 4 MSPB 180, 184, 186 (1980) in determining whether good cause had been shown to extend the Board’s deadlines.  The Alonzo factors are:

Length of delay

Notice

Circumstances beyond employee’s control

Negligence

Excusable neglect

Unavoidable casualty

Prejudice to agency

We examine the facts in light of these factors and any other relevant factors to decide whether grievant has established good cause for extending the grievance time limits.  The record shows that the Department’s August 15, 2007 letter denying [Grievant]’s grievance informed him that he could appeal to the Board within 60 days of receipt.  He concedes that he received the letter on August 21.  Thus, he received notice of the applicable time limits. 

Sixty days from receipt of the Department’s decision would have been 

October 19.  However, grievant’s appeal to the Board was not received until
December 17, some 60 days after the end of the 60-day filing period.  The record fails to establish that grievant had good cause for not meeting the normal 60-day period for filing his appeal to the Board.

Grievant has not shown that the delay was due to circumstances beyond his control or that there were sufficient reasons to excuse his neglect.  Grievant was not entitled to await delivery of the grievance file prior to taking action to file his appeal, particularly where much of the delay in his receipt of the grievance file was the result of grievant’s own behavior.  Grievant must have known when he was requesting his grievance file on August 23 that he would be departing [Post] a week later, but did not inform HR/G of his departure or provide an alternate mailing address.  He knew or should have realized that it would take weeks or longer for his [Post] mail to be forwarded to him.  Yet, he offers no explanation as to why, upon his return to the United States, he did not contact either the Department or Ms. Parikh and renew his request for a copy of the file.

Reliance by Grievant upon delays in consulting with Counsel similarly fails to establish good cause to excuse grievant’s failure to meet the appeal deadline in this case.  Moreover, despite knowledge of the 60-day deadline, he failed to act promptly after his ultimate receipt of the grievance file to meet with Counsel or to file his brief, belated appeal, after having met with Counsel.  

Nothing prevented grievant from preserving his appeal rights by submitting a basic grievance within the regulatory time period or from having timely sought from the Board an extension of the time period in which to provide the details of his claim.

If grievant did not understand what was required to file an appeal, despite the information he received about it in the decision letter, he could have sought guidance from AFSA, the Department’s grievance staff, or this Board.  He did not do so.  

In light of the foregoing, we find that grievant has failed to show good cause to extend or waive the time limit for filing his appeal with the Board.

V. DECISION

Grievant’s request for an extension or waiver of the time limit for filing an appeal is denied.  Grievant failed to establish good cause to extend or waive the time limit.  Accordingly, the appeal is dismissed with prejudice.

�  AFSA:  American Foreign Service Association, the exclusive employee representative for Foreign Service members.


� After granting a motion for reconsideration, this case was later adjudicated on March 7, 2007.


�  Citing FSGB Case No. 98-071 (April 1, 1999).
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