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ORDER:  INTERIM RELIEF

I.  THE ISSUE


This Order addresses the request of grievant, [Grievant], for interim relief from separation, i.e., that the Board set aside the termination of his limited appointment by the Department of State (Department, agency) and direct the agency to reinstate him in active employment until the Board’s decision on his pending grievance.  In relevant part, 22 U.S.C. § 4136 (8) provides:


If the Board determines that the Department is considering the involuntary separation of the grievant . . . which is related to a grievance pending before the Board and that such action should be suspended, the Department shall suspend such action until the date which is one year after such determination or until the Board has ruled upon the grievance, whichever comes first. . . .
II.  BACKGROUND


Grievant is a retired career Foreign Service Officer of the Department who in March 2007 accepted a one-year limited appointment in the Senior Foreign Service to serve as [Blank] in [Post].  Grievant took up his duties in April 2007.  In August, he was informed in an e-mail message from the [Office} in the Department that his request for a one-year extension of his appointment had been approved.  Shortly thereafter he was advised that the action had yet to be vetted with the Department assignments panel.  In December 2007, grievant’s assignment was curtailed, over his objections, for reasons and under procedures that grievant contends are invalid.  On December 8, grievant left [Post] for the Department, where he was assigned to other duties.


On December 7, 2007, [Grievant] filed a grievance with the Department contesting his curtailment and seeking renewal of his appointment until March 2009 with reassignment to [Post] or comparable duties in the Department, including all related financial benefits, prospective and retroactive, as well as correction of Department records.  On January 24, 2008, now represented by counsel, grievant supplemented his agency grievance.  On February 4 he was informed that his appointment would expire on March 5, 2008 and he would be separated at that time.  On the following day grievant’s attorney challenged the termination date and requested that grievant’s separation be stayed until the agency decided his grievance.  On February 15 the Department informed grievant that his request for interim relief was being considered, but it did not act on the request prior to its grievance decision.


On March 10 grievant, by counsel, filed a grievance appeal with the Board on the grounds that 90 days had passed without an agency decision since the filing of his agency-level grievance.
  Counsel later informed the Board that the agency decision, dated March 7, 2008, was received on March 11, and that on March 11 grievant was first notified that his appointment had been terminated as of March 5.
  


The grievance appeal essentially renews the contentions made in the agency grievance.  Principally, grievant maintains that his curtailment was wrongful, that his one-year appointment was prematurely terminated, and that the Department improperly failed to implement the appointment extension that it had approved.  Grievant requests the following remedies:

[I]mmediate reassignment to the position of [Blank] or a comparable position through March, 2009; retroactive back pay plus interest for the difference between the salary he has received since his return to the Department and the salary he would have received as [Blank], alternatively assignment to a comparable position in the Department and retroactive back pay and front pay plus interest for the difference between the salary he has received since his return to the Department and the salary he would have received as [Blank] through March, 2009 . . . expungement of all documentation and/or files referred to in the “curtailment cable” dated on or about November 28, 2007, and any other documentation regarding the involuntary curtailment; an award for his exemplary service as [Blank] reimbursement of attorneys’ fees and costs; and all other relief necessary including immediate grant/reinstatement of interim/prescriptive relief.  [Grievant] also requests a hearing on these issues.


It is grievant’s request for immediate interim relief from separation, including reinstatement, during the pendency of this appeal that is the subject of this Order.  The Department filed its objections to grievant’s request on March 12, to which grievant replied on March 19.  The agency responded without invitation on March 20, and the Board gave grievant leave to reply, which he did on March 27, 2008.

III.  POSITIONS OF THE PARTIES


To a considerable degree the parties have focused their interim relief presentations on two issues which we find to be largely irrelevant to the grounds on which our decision rests.  First, they dispute whether grievant should have been given interim relief by the Department prior to its grievance decision.
  Although the allegedly wrongful failure of the agency to retain grievant on its rolls pending its grievance decision might itself be a grievable action, such a claim is not a factor relevant to the Board’s decision whether to grant interim relief on appeal.  Secondly, the parties discuss grievant’s prospects for prevailing on the merits of his appeal.  While that is a question that the Board has frequently addressed in determining whether to grant interim relief from separation to an employee serving in a limited appointment, we do not reach that issue here, for our decision rests on a more fundamental first principle.  As those aspects of the parties’ positions are not germane to our decision, they are not summarized or reviewed here.

GRIEVANT


Apart from grievant’s criticism of agency handling of his case and discussion of the merits of his appeal, grievant contends that, as he was serving under a limited appointment, he was a member of the Foreign Service entitled to all of the procedural protections afforded members.  His allegations regarding improper curtailment, premature termination, and wrongful failure to implement his approved extension clearly provide Board jurisdiction in the grievance, contrary to Department claims.  The significant issues that must be resolved in the grievance “warrant the granting of interim relief during the pendency of the Grievance” to allow full discovery and development of a full record for review.

THE DEPARTMENT


The Department refers to Board cases observing that a grant of interim relief from separation accords with evident Congressional intent in conferring that authority to avoid the significant and possibly irreparable disruptions that interruptions in a Foreign Service Career may entail.
  It points out that grievant is not an active career employee nor a career candidate seeking career status.  Rather he is a retired employee who was appointed for one year for specific services and who was separated when that one-year appointment expired.  It concludes:

Thus, the concerns that have prompted the Board to give interim relief to individuals whose career conditional appointments have expired or who are facing a potential and significant impact on their careers are not present here. . . .  Further, where . . . the Grievant may be made whole by financial relief, there is no need and no urgency to grant interim relief here.


The agency quotes, in full, grievant’s requested remedies.  It maintains that “in essence” he “seeks financial recompense” and that “he can be made whole by means of monetary relief.”

IV.  DISCUSSION


The provisions of 22 U.S.C. § 4136(8) grant the Board broad discretionary authority to determine whether the separation of a grievant should be suspended pending Board decision (FSGB Case No. 1995-004, Order of March 21, 1995).  In exercising its discretion, the Board has adopted the policy of making an independent determination based on the circumstances involved in each request (FSGB Case No. 1999-063, Supplemental Order of October 14, 1999).  As the intent of Congress in granting this unique authority was to prevent the possibly significant and lasting harm that the interruption of a Foreign Service career might occasion (FSGB Case No. 1997-104, Order of February 24, 1998), “the Board has required a showing of likely harm from separation to warrant issuance of a stay” (FSGB Case No. 1999-063, supra).  These considerations apply to tenured and untenured employees (FSGB Case No. 1989-026, Order of August 7, 1989).
  Where no likely professional harm has been shown, interim relief has been denied to career and non-career employees alike. (See, e.g., FSGB Case No. 1993-034, Order of July 23, 1993; FSGB Case No. 1999-063, supra; FSGB Case No. 1991-084, Order of June 23, 1992; FSGB Case No. 2001-002, Order of March 20, 2001).


In reviewing grievant’s particular circumstances, we note that he is retired from the Foreign Service and has no apparent expectations of returning to career status.  His recent limited appointment and its related assignment have been terminated and he has returned to the Washington area.  While grievant contends that his termination was unlawful and seeks reappointment to an appropriate position for a compensating period, nothing in his situation or his requested remedies suggests that, should he prevail on the merits of his grievance, delay in reinstatement or in the provision of other relief is likely to entail the type of professional harm that the grant of interim relief is intended to avoid.  A period of time without assignment or performance appraisal in this case will not have lasting career consequences.  Any wrongful financial loss that grievant may have experienced or may suffer may be rectified by Board order.  Any improperly negative agency records may be corrected or expunged.  In short, grievant’s professional circumstances do not reveal any of the potential negative consequences that the Board’s grant of interim relief is intended to avert.  Application of the Board’s accepted standards requires that grievant’s request be denied.

V.
DECISION


Grievant’s request for an interim stay of his separation pending Board decision of his grievance is denied.  The “Grievance Time Guidelines” for discovery and supplemental pleadings will resume as of the date of this Order.  The Board will address grievant’s request for a hearing when the record of proceedings has been more fully developed.

� The Department granted an interim stay of separation on December 10, 2007 but rescinded the stay on December 19 upon learning that grievant was not being immediately separated.


� 22 CFR § 903.1(b).


� Grievant initially asked the Board to direct the Department “on an emergency basis” to grant him interim relief from separation and retroactively reinstate him. Receipt of the agency decision obviated that request.


� See 3 FAM 4431(b)


� At the outset of the grievance appeal, counsel also requested that the Board grant grievant an immediate 15-day temporary stay of separation, asserting that Board policy automatically grants such relief on request.  The Board did not act on that initial request.  Board policy is to decide each such request on its own merits.  The Board in its discretion may grant an immediate temporary stay in order to avoid or mitigate career injury or dislocation during the period before the Board is able to decide the interim relief request itself.


� FSGB Case No. 1990-063 (Order of September 27, 1990); FSGB Case No. 2001-002 (Order of March 20, 2001)


� In view of the broader authority of the Secretary of State over limited appointments and the less extensive legal rights and protected benefits of non-career Foreign Service employees, the Board, some years ago, added the additional requirement  that, in order to qualify for an interim stay of separation, a non-career employee must show that he/she has a reasonable prospect of attaining relief that will result in his/her retention in the Service (FSGB Case No. 1995-004, Order of March 21, 1995).  We do not decide that question in this case since, regardless of whether or not grievant has a reasonable prospect of prevailing, we reject the request for interim relief on other grounds.





PAGE  
7
FSGB 2008-008

