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DECISION:  TIMELINESS


The appeal in this matter is an appeal from the denial of an Institutional Grievance filed by the American Foreign Service Association with the U.S. Department of Commerce, United States Foreign and Commercial Service (Department), complaining that the Department violated the parties’ collective bargaining agreement and/or various provisions of the Foreign Service Personnel Management Manual (FSPMM) by the following behavior: (1) the elimination of two DC area positions through the assignment process without notice to AFSA; (2) the filling of two positions through CS Rosslyn; (3) the arbitrary application of the “Seven Year” rule; and (4) the misapplication of the procedures for filling urgent vacancy positions.


The Institutional Grievance was filed on December 21, 2007, by Sharon L. Papp, Esq., General Counsel, AFSA.

The Department denied the Institutional Grievance by letter dated February 11, 2008, from Nancy J. Kripner, Human Resources Manager.


AFSA filed its appeal of the grievance denial to the Board on March 24, 2008.  AFSA conceded in its appeal that the appeal was filed late.  To have been timely filed, it should have been filed no later than March 20, 2008 – 45 days after the denial of the grievance.


The Department moved to dismiss the appeal due to its untimely filing.  Both parties agreed to stay the processing of the appeal and discovery pending a determination of the timeliness issue by the Board.  The Board stayed the processing of the matter by order dated April 24, 2008.


After consideration of the matter, including the parties’ submissions, we find that the appeal was not timely and that we have no choice other than to dismiss the appeal in this case.  A summary of the principal reasons for this holding follows.


22 U.S.C. 4134, Time limitations, provides in pertinent part that:

(b)  Failure of Department to resolve grievance; grievance filed with Foreign Service Grievance Board.


If a grievance is not resolved under Department procedures (which have been negotiated with the exclusive representative, if any) within ninety days after it is filed with the Department, the grievant or the exclusive representative (on behalf of a grievant who is a member of the bargaining unit) shall be entitled to file a grievance with the Foreign Service Grievance Board for its consideration and resolution.

22 CFR Part 911 addresses implementation disputes.  29 CFR 911.1 defines implementation disputes as follows:

An implementation dispute is any dispute between the agency and the exclusive representative, as provided in regulations adopted as a result of collective bargaining between the agencies and the employee representatives.  Such a dispute, also referred to as an institutional dispute, is one which directly concerns the rights and obligations of an agency and an exclusive representative toward each other or the rights or obligations between an agency and one or more employees as set forth in a collective bargaining agreement.


22 CFR 911.2, Filing complaint, sets forth the time limits applicable to appeals of implementation disputes.  It provides as follows:


If the dispute is not satisfactorily resolved at the agency level, the moving party may file a complaint within 45 calendar days from the date of the response (or in any case must file within 90 days of filing the implementation dispute) with the Board in writing and with specificity as to the nature of the violation.


22 CFR 911.3, Procedure, provides that:


Implementation disputes shall be handled by the Board in accordance with the procedures set forth in Parts 901-910 of this chapter.


There is no dispute that 90 calendar days from the date of the filing of the Institutional Grievance (December 21, 2007) was March 20, 2008 and that 45 calendar days from the date of the response (February 11, 2008) was March 27, 2008.


The provisions of 22 CFR 903.1, Initiation of cases, which contains the time limits for appeals of grievance denials by individuals, explicitly notes in subsection (b) that: “The Board may extend or waive for good cause shown the time limits stated in this section, and may permit or request the views of the parties with respect to whether good cause has been shown for such an extension.”


AFSA urges that the Board extend or waive the time limits applicable to this appeal.  The Department argues that, given the absence of language in 22 CFR 911.2 similar to the quoted Section 903.1(b) language, the Board lacks the authority to extend or waive the filing time limits.  In the alternative, the Department argues that good cause was not shown for any extension. 


Finally, the applicable provisions of the FAM should be noted.  3 FAM 4470 addresses Implementation Disputes.  3 FAM 4472, Procedure, provides in pertinent part that:

a.  Either party to a collective bargaining agreement may file a complaint with . . . 

Commerce Director, Office of Foreign Service Personnel, Foreign Commercial Service; or with the president of the labor organization which is the exclusive representative (as appropriate) alleging that an implementation right of the party as reflected in a collective bargaining agreement has been violated.

c.  A labor organization shall have the right to file an implementation dispute where it alleges the agency decision or settlement of the individual grievance is inconsistent with the terms of a collective bargaining agreement.

d.  The complaint must be filed within 120 calendar days of the alleged violation and must be submitted in writing with specificity as to date and nature of the alleged violation.  There shall be excluded from the computation of any such period any time during which the party was unaware of the grounds for the complaint.

e.  The party against whom the complaint is filed shall have 45 calendar days in which to investigate and respond to the complaint.
f.  If the dispute is not satisfactorily resolved, the moving party may file a complaint within 45 calendar days from the date of the response (or in any case must file within 90 days of filing the implementation dispute) with the Foreign Service Grievance Board in writing and with specificity as to the nature of the violation.


After review of the submissions, the Board finds that there was no showing of good cause to waive or extend the time limits for appealing the denial of the Institutional Grievance to the Board.  Accordingly, the Board is constrained to grant the Department’s motion and to dismiss the instant appeal.


For purposes of ruling upon the Motion in this case, it may be assumed arguendo that the Board has the authority to direct a waiver or extension of the time limits upon an appropriate showing of good cause. 


The sworn statement of Ms. Papp and the supporting attachments make clear that reasons asserted for the late filing were the following: (1) she erroneously believed that she was able to file the appeal with the Board within 45 days of the date of the Department’s response; due to the fact that the Department’s response, however, was filed late, she neglected to appreciate that the appeal was due 90 days from the date of the initial grievance filing; she thus incorrectly assumed that AFSA had more time to file the appeal than it actually had under the Board’s regulations and the relevant section of the FAM; (2) an overload of work existed, exacerbated by the fact that one of AFSA’s staff attorneys was on maternity leave and Ms. Papp personally was under significant work-related stress due to a number of complex matters before the Board that she was handling,                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                             as well as negotiations, settlement discussions, and other matters; and (3) Ms. Papp was on vacation and out of state from March 17 through 21, only returning to the office on March 24, 2008, discovering when she rechecked the deadlines on March 24th that her original calculation of the due date for filing with the Board was in error, whereupon she submitted the grievance appeal that same day and made note of her error in a footnote to that appeal; the statement and attached e-mail established that a draft of the appeal was sent to others within AFSA for comment on March 14th (the Friday before Ms. Papp left for vacation) and reflected a suggested filing date of March 25, 2008, based upon her erroneous belief as to the due date for filing the appeal.  

AFSA also noted the lack of any prejudice by the Department as a result of the late filing.


In support of its claim that these facts should constitute “excusable neglect,” AFSA cited to the Board’s decision in FSGB Case No. 98-071 (April 1, 1999) and to two decisions of the Merit Systems Protection Board (MSPB) – Dow v. Office of Personnel Management, 66 M.S.P.R. 21 (1994) and Alonzo v. Department of the Air Force, 4 M.S.P.B. 262 (1980). 


The Department, in response, cited a number of cases that it asserted recognized that miscalculation by counsel of a filing deadline does not provide good cause for excusing a failure to make a timely filing.  The cited cases include three decisions of the Board: (1) FSGB Case No. 2007-054 (February 20, 2008); (2) FSGB Case No. 2005-026 (June 23, 2005); and (3) FSGB Case No. 97-055 (July 11, 1997), and one MSPB decision, Harrison v. Department of Veterans Affairs, 96 M.S.P.R. 571 (2004).  


In a recent decision, FSGB Case No. 2007-054, the Board noted:

In FSGB Case No. 2006-011 (Decision: Timeliness, dated July 14, 2006), this Board defined good cause as follows:  “Good cause means generally a substantial reason, one that would impel a reasonably prudent person, under the relevant circumstance, to act or refrain from acting.”  In that case the Board applied the factors established by the Merit Systems Protection Board (MSPB) in Alonzo v. Dept. of Air Force, 4 MSPR 180, 184, 186 (1980) in determining whether good cause had been shown to extend the Board’s deadlines.  The Alonzo factors are:

Length of delay

Notice

Circumstances beyond employee’s control

Negligence

Excusable neglect

Unavoidable casualty

Prejudice to agency

See also FSGB Case Nos. 2005-026, 98-071, and 97-055 (and cases cited therein).


In Alonzo, the MSPB further noted that “Excusable neglect must be based on more than mere forgetfulness.  It may be shown that if the neglectful behavior is such as might be expected on the part of a reasonably prudent person under the circumstances.”

4 M.S.P.R. 180, 184n.1.


There can be no doubt that AFSA, even more so than an individual grievant, was on clear notice of the Board’s filing deadlines.  Unlike a number of the cases involving unrepresented appellants, there was no reasonable misunderstanding of the deadline in this case.  Nor was there a showing of unavoidable circumstances that were beyond AFSA’s control that led to the late filing or would have precluded AFSA from seeking an extension from the Department or the Board prior to the expiration of the filing deadline.  There was no showing of due diligence and ordinary prudence under all of the circumstances present in this case.  


While there was no prejudice to the Department resulting from the late filing, that factor alone (or even coupled with the modest length of delay) does not provide a basis to excuse the late filing in this case.  “Miscalculation of the filing date does not constitute good cause for an untimely filing.”  Day v. Department of Housing & Urban Development, 50 M.S.P.R. 680 (1991) (and other cases cited therein), affirmed (on other grounds), 975 F.2d 870 (Fed. Cir. 1992), cited in Harrison v. Department of Veterans Affairs, supra. 


The cases cited by AFSA fail to support the proposition that a filing deadline missed by a few days due to neglect should be excused simply because there was no prejudice.  In Dow v. OPM, supra, the MSPB excused a failure to timely file an appeal where an attorney’s legal assistant failed to mail the appeal, as instructed, because she left work early due to an ill child.  Although the one day delay was excused by the MSPB, that holding was of no significance since the MSPB also denied the underlying claim as lacking merit.  In Alonzo, supra, which consisted of three consolidated cases (Alonzo, Coefield, and Russell), the MSPB held a brief delay that resulted from an agency misrepresentation as to whether the employee was entitled to union representation was excusable (Alonzo), a filing delay of three months due to depression and other health conditions was not excusable (Coefield), and a one day delay due to the small town post office not stamping the mail on the date it was mailed, coupled with the fact that the representative was contacted by the employee on the last possible day for timely filing, together, provided good cause to excuse the late filing (Russell).  None of those situations are sufficiently similar to this case to provide support for AFSA’s request herein.  In the final case cited by AFSA, FSGB Case No. 98-071, the grievant cited medical reasons and workload considerations in support of a plea to excuse a late filing.  The Board rejected the work load considerations, noting “[t]he Board generally does not deem performance of normal duties to be a sufficient basis for extending time frames,” even where the duties and responsibilities were “many and varied.”  The Board also rejected the medical reasons as establishing good cause, holding that there was no showing that the medical conditions and treatment caused an inability to have timely filed the grievance appeal with the Board.


Viewing the submissions in their totality, the Board is simply unable to find that AFSA established good cause to allow the Board to waive or extend the deadlines clearly set forth in law, regulation, and the FAM, for filing institutional grievances with the Board.


Two other matters require brief mention.  First, there was no claim that the underlying issues were of a continuing nature.  Thus, this ruling provides no guidance as to the application of the filing deadlines in cases of continuing violations.  Second, there was no conduct cited on the part of the Department that would warrant estopping the Department from seeking that the matter be dismissed due to untimely filing.  There was no showing, for example, of any misrepresentation or other case-specific behavior by the Department that led to the late filing in this case and no showing of any overall pattern of behavior or practice between the Department and AFSA of ignoring the time limits for filing grievances.


For all of these reasons, the Board is constrained to find the appeal not timely and to grant the Department’s Motion to Dismiss.

DECISION

AFSA’s request for an extension or waiver of the time limit for filing the appeal in this case is denied.  AFSA failed to establish good cause to extend or waive the time limit.  

Accordingly, the appeal is dismissed.
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