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Held:  Grievant met his burden of proof, establishing that critical comments in an Inspector’s Evaluation Report (IER) were inaccurate and of a falsely prejudicial character.  The agency may not rely on undisclosed anonymous or confidential sources without any independently verifiable evidence in the record to corroborate the criticism in the IER where grievant presents material evidence that directly contradicts that criticism.  The grievance was remanded for the parties to address the question whether grievant would have been promoted in [Year] or [Year], had the erroneous IER not been in his performance folder.

OVERVIEW


Grievant, a mid-level career FSO, challenged an Inspector’s Evaluation Report (IER) assessing his performance during a 10-month period when he was chargé d’affaires at [Post].  The IER positively appraised grievant’s overall performance under difficult circumstances, but, based on questionnaire responses from and interviews with a “significant cross-section of American and local employees,” the IER concluded that grievant was prone to outbursts of anger that intimidated some of his staff.  Grievant’s efforts to discover the names and statements of the sources of this criticism were refused by the agency because the employees had been guaranteed confidentiality.  Grievant alleged that the IER was “falsely prejudicial, inaccurate, and highly unjust,” since it was based on a distorted and selective use of comments from a small number of dissatisfied personnel and on anonymous sources he could not challenge and because he had not been counseled regarding the performance criticized.  

In support of his position, grievant submitted statements from five American staff members praising his active support for post morale.  Two of the statements directly contradicted the IER criticism as erroneous and excessively negative.  The agency presented evidence to show that the responses relied on in the IER were drawn from a broad base of employees, but presented no independent evidence to corroborate the IER criticism.

The Board found that its prior decisions concerning IER criticism based on confidential sources had sustained such comments when supported by the weight of independent evidence, or, if standing alone, when not refuted by grievant’s own evidence.  The thrust of those prior decisions is that when a grievant produces tangible independent evidence casting doubt on confidential IER criticisms, ordinarily this evidence will outweigh uncorroborated statements from confidential sources.  It is not enough for the agency to rely solely on summaries of confidential sources in the face of evidence of direct refutation.  Fairness requires either an opportunity for a grievant to discover and challenge confidential sources or to confront independent corroborative evidence in the record.

In the instant case, the Board held that grievant met his burden of proof and directed that the IER be expunged from agency records.  The Board did not address grievant’s complaint concerning the lack of counseling because, in view of this decision, it is not necessary to determine whether or to what extent the counseling requirement of the regular evaluation process applies to IERs.  The grievance was remanded to enable the parties to address whether grievant would have been promoted in [Year] or [Year] had the IER not been in his performance folder.

INTERIM DECISION

I.  THE GRIEVANCE


On December 12, [Year], Grievant (grievant), an FS-02 career Foreign Service officer with the Department of State (Department, agency), filed a grievance with the Department.  He alleged that an Inspector’s Evaluation Report (IER) dated June 20, [Year], appraising his performance as chargé d’affaires at the American Embassy in [Post], was “falsely prejudicial, inaccurate and highly unjust,” in criticizing him for “outbursts of anger” that intimidated many Embassy employees.  He asserted that the criticism was inaccurately based on selective use of inspection questionnaire responses from a small number of unnamed, dissatisfied employees, and was unfair since he had never been counseled about the issue as is required in the “Foreign Service Evaluation process.”  He asked that the IER be annulled or the offending language be expunged and for all other just and proper relief.  The Department denied the grievance on February 19, [Year].  Grievant received the denial on March 13 and on May 12 he appealed to this Board, renewing his contentions.

II.  BACKGROUND


Grievant entered the Foreign Service in [Year].  He was promoted to his present grade, FS-02, in [Year].  Following other assignments overseas and in the Department, in August [Year] he was assigned to be Deputy Chief of Mission (DCM) at Embassy [Post].  In [Year], his Ambassador made public statements in conflict with US policy.  Following a protracted period of uncertainty, the Ambassador was relieved of his duties in September [Year], and grievant became chargé d’affaires, a position normally filled by a Senior Foreign Service officer.  Because of difficulties in confirming the new ambassador-designate, grievant continued to serve as chargé for more than 10 months, until July [Year].


In April [Year] the Assistant Secretary for [Bureau] Affairs completed an Employee Evaluation Report (EER) assessing grievant’s performance as chargé from September 10, [Year] to April 15, [Year].  He rated grievant’s performance in difficult circumstances as “superb” across the board, strongly recommended immediate promotion, and nominated grievant for the DCM/chargé of the year award.  His only criticism was that grievant initially may have been reticent to assume some of the aspects of his enlarged role.


The State Department Office of the Inspector General (OIG) conducted an inspection of the embassy in the spring of [Year].  Following preparations in Washington and regionally and submission of questionnaires to post personnel, the inspection team visited the Embassy from June 8 to June 23, [Year].  The team’s Inspection Report noted that the early departure of the Ambassador “had produced a demoralized embassy,” and other problems.  It found grievant’s accomplishments over his 10 months as chargé to have been “particularly impressive” for “[a]n officer four grades junior to the rank typical of an Ambassador,” and commended his leadership in policy and management.  The report commented, however, that grievant was prone to outbursts of anger, calling them “unprofessional and ineffective,” contributing to post morale problems.


In keeping with inspection requirements that IERs be prepared on all DCMs and chiefs of mission, the inspection team leader completed the IER on grievant’s performance that is the subject of this grievance.  The IER found that grievant “succeed[ed] admirably in every aspect of his responsibilities except that of maintaining appropriate interpersonal relations with some members of the embassy team.”  The report commented in positive detail about most aspects of grievant’s leadership, internally and externally.  However, it also stated:

Given Mr. Grievant’s many commendable strengths and achievements, the inspectors were disappointed to find a widespread morale problem in Embassy [Post], which had its origins in the early departure of the Ambassador but also was due to the sudden outbursts of anger that too often characterize Grievant’s interpersonal relations with staff.  A significant cross-section of American and local employees reported to the inspectors that Grievant raised his voice and chastised staff harshly, often in public, behaviors that the staff and the inspectors judge to be unprofessional and ineffective in eliciting the best performance.  While some employees indicated they could take Grievant’s anger in stride, others said they felt threatened and fearful of taking initiative or dissenting from his forcefully expressed views.  Regrettably, although he often apologizes post-facto and never holds grudges, Grievant unintentionally has created a work environment that intimidates many.  The inspectors urged him to take immediate, concerted steps to turn this shortcoming around so that it ceases to undercut his other fine qualities.  Grievant, having thrown himself into leading the embassy during a stressful, complex period, was understandably taken aback that one aspect of his performance had such a significant impact on his overall success, but to his credit he acknowledged that he needs to address anger management and pledged he would use his upcoming year of language study to do so.


In his own comments in the IER addressing the criticism, grievant stated:

I was stunned to learn how negatively some of my embassy staff perceived my interactions with them, and that our important success may have been put at risk.  I thank the OIG team for the opportunity to address this.  I now recognize that when expressing dissatisfaction with poor performance or disappointment with lack of commitment of some employees, I did at times exceed the Powell Dictum of “get mad, then get over it.”  I underestimated the extent to which some employees took my moments of gruffness personally.  I will certainly be more careful of how I express myself in the future. . . . I will seek training and counsel to eliminate this behavior from my repertoire of leadership tactics; it clearly has no place in our civilian service and I thank the inspectors for helping me to recognize this.

Following grievant’s appeal to this Board from the agency’s denial of his grievance, grievant filed a discovery request with the agency, seeking more information on the bases for the IER criticism.  He requested, in part, copies of the personnel questionnaires and inspection documents associated with the criticism.  The Department denied those requests, stating that the questionnaires had been destroyed and that inspection work papers are never released.  On July 18, grievant filed a supplemental brief, to which the Department replied on August 7.  Grievant’s rebuttal was filed on August 21, and the record of proceedings was closed on October 7, [Year].

III.  POSITIONS OF THE PARTIES


Grievant challenges the IER criticism on three grounds:  (1) it was based on a distorted and selective sample of questionnaire responses;  (2) it was drawn solely from confidential sources;  and (3) he was never counseled regarding the performance criticized and given the opportunity to improve.  In view of the Board’s decision in this case, which rests on the first two issues, there is no need to address issue (3), whether or to what extent the counseling requirements of the regular Foreign Service performance appraisal process apply to inspection evaluations.  Accordingly, the positions of the parties on that question will not be summarized.  We present together the party positions on grievant’s remaining two issues.

Distorted and Selective Sample


The Grievant


Grievant notes that the initial judgments of the inspectors were drawn from three voluntary questionnaires previously completed by post personnel:  a “functional questionnaire” and a “workplace and quality of life questionnaire” completed on line, and a “personal questionnaire” submitted in confidence to the inspection team on paper.  Of the more than 400 post employees, he states, only 22 completed the personal questionnaire.  This was less than five percent of the staff, a small “self-selecting core,” who responded because of personal dissatisfaction.  The inspectors had informed him that the IER comments were based on these responses and follow-up interviews.  Grievant contends that “it is overly harsh and highly unfair to criticize his interpersonal skills based on such a very small minority of employees.”


Grievant observes that the challenged criticisms are “directly contradicted” by the results of the “workplace and quality of life questionnaire,” which was completed by many more employees.  Those compiled results rate the “overall assessment of DCM” as higher than the State-Department-wide average; the “attentiveness of DCM to morale” rating is almost identical to the State average.  


Grievant points out that the IER criticism is inconsistent with the strong EER he received rating his performance as chargé over seven months.  He opines that the IER assessment might have been modified had the team remained at post more than the unusually short period of two weeks, and had it been headed by a more experienced leader.  He asserts that at the final meeting of the inspection team with the country team, from which he was excluded, embassy officers pressed the team to revise the inspection report’s criticism of him, but to no avail.


Grievant also submits four statements from a cross-section of embassy American personnel strongly supporting his openness and efforts and results in improving post morale.  The statement of the Public Affairs Officer (PAO) characterizes the IER criticism as “inaccurate and extreme.”  The PAO states that he has never seen grievant “lose his composure.”  He further comments that in his inspection interview, the inspectors “probed for evidence of poor morale” and “examples showing that [grievant] was prone to losing his temper and not open to dissent.”  He claims further that they “lost interest” when he sought “to refute those charges.”  An officer in the International Narcotics and Law Enforcement (INL) unit of the post called the IER “too negative” and disagreed that grievant’s “management style stifles dissent.”  In the face of this positive evidence and the evidence that the inspectors disregarded statements refuting their judgment, grievant concludes that “it is clear that the IER presents a one-sided and biased view,” the veracity of which is called into doubt.


The Department


The Department notes that regulations required that the inspection team prepare an IER on grievant’s performance as chargé, focusing on his skills in “manag[ing] personnel, budgets, resources and programs.”  The agency argues that the Personal Questionnaire (PQ) is an important tool in gathering frank observations on the quality of leadership and management.  Grievant does not contend that the questionnaires were “administered inappropriately in any way.”  He incorrectly maintains that only a self-selected core of five percent of the post staff returned the questionnaires.  As is customary, the Department claims, the PQs were submitted to only 40 employees - 29 direct-hire American staff and 11 section heads; 55 percent (22 of 40) of whom responded.  Moreover, to amplify and clarify the responses of concern, the inspectors conducted follow-up interviews with “every Department of State American officer, every section head, and many Foreign Service nationals.”  Those interviews “not only confirmed the performance deficiencies cited in the PQs, but also elaborated and, sometimes, magnified them.”


The Department contends that this balanced IER assessment fully complied with IER instructions; was unanimously supported by the members of the inspection team; and was approved by three senior inspectors in Washington.  IERs, it maintains, are not required or intended to “replicate existing EERs; in fact, they are supposed to document performance that differs markedly from what has been reported by regular raters.”  Grievant’s regular EER was prepared by an assistant secretary in Washington, who might not have been aware of grievant’s “sudden outbursts of anger.”

Confidential Sources


The Grievant


Because the agency refused to disclose questionnaire responses, records of interviews or other documentation from the inspection, grievant states that he is

left with an IER which is based on anonymous questionnaires of which there is no record to support the findings and on interviews that allegedly occurred, whose documentation I am prohibited from seeing.  This completely vitiates any rights I have to due process as I have no recourse in which to have a notice and opportunity to confront those who have accused me of inappropriate interpersonal skills.


Grievant points out that the employee statements he provided (summarized above), from officers in the pool of those interviewed by the inspectors, “contradict the assertions in the grieved IER regarding [his] interpersonal skills.”  Moreover, the PQ responses underlying the IER criticism are inconsistent with the positive summary ratings of the Workplace and Quality of Life Questionnaire.  Grievant argues that these disparities require ‘[a]t a minimum . . . the production of existing documentation that supports such a conclusion and provides reasons why . . . the OIG determined that negative criticism was appropriate.”  The refusal to furnish the documentation relied on “confirms that the IER is based on anonymous sources,” and denies him the right to review the evidence and “‘cross-examine’ those who have accused [him].”  “Thus the sources of input for the IER are neither readily available nor reliable.”


Grievant states that FSGB Case No. 2000-079 (October 5, 2001), “wherein this Board ordered expunction of an IER that was based inappropriately on anonymous sources,” is applicable to his circumstances and dictates expunction of the challenged comments.  He distinguishes the Board cases relied on by the Department – FSGB Case Nos. 2004-055 and 2004-056 (December 7, 2005).  “Unlike [those] cases . . . , the Department has provided no evidence that it corroborated the comments used by the OIG in this case with those who were allegedly interviewed.”

The Department


The agency observes that none of the sources underlying the challenged IER was anonymous; the identity of each source was known to the inspectors.  However, the PQ responses and personal interviews carried “strict assurances of confidentiality so that the employees could speak freely and without fear of reprisal.”  Assurances of confidentiality are important in eliciting information and must be respected in writing the IER.  No employee statement could be disclosed to the grievant in discovery without the express consent of the employee.


The Department contends that grievant’s belief that the inspection team sought only to corroborate negative concerns raised in the questionnaires and ignored differing opinions is without foundation.  Rather, the team conducted interviews with all American staff and section heads and many national employees.  The Department denies grievant’s claim that he has the right “to confront those who have accused [him] of inappropriate interpersonal skills.”  FSGB Case No. 2000-079, on which he relies, involved an “IER prepared by a single inspector that was based solely on comments from anonymous sources.”  Two subsequent Board cases “have upheld IERs based on confidential source material where the weight of the evidence on the record supported the evaluative material by the OIG in the IER,” FSGB Cases No. 2004-055 and No. 2004-056 (cited above).  In the former, the Board found that the OIG had not relied on anonymous sources when the OIG “utilized questionnaires which included employee names and . . . followed up with individual interviews.”  In the latter case, a similar finding was reached because there were statements from identifiable individuals or classes of individuals who were subordinates at post, and the IER judgments were verifiable and supported by examples in the record.  The Board held that the weight of the evidence demonstrated that there was no denial of due process.  The Department concludes:

In this case the OIG interviewed every Department of State American officer, every section head, and many Foreign Service Nationals.  The identity of each and every person was known to the OIG inspection team; there were no anonymous sources.  And it is clear from the IER that the focus of the IER resulted from interviews of [grievant’s] subordinates - people known to [grievant].  That the inspection team refused to attribute particular statements to particular people was entirely appropriate and does not in any way deprive [grievant] of due process.  (emphasis in original).

IV.  DISCUSSION AND FINDINGS


We will discuss together both of grievant’s principal and interrelated arguments and the agency responses.  As in all grievances other than those concerning disciplinary actions, grievant has the burden of establishing, by a preponderance of the evidence, that the grievance is meritorious.  22 CFR 905.1(a).  Here, grievant contends that comments in an IER criticizing his interpersonal skills are “falsely prejudicial, inaccurate and highly unjust,” in that they present a biased and distorted account derived from a small number of dissatisfied employees, whom he is prevented from questioning due to the agency’s insistence on source confidentiality.


The challenged IER comments state that the inspectors found “widespread morale problems” at post, due in part to grievant’s “too often” and “sudden outbursts of anger.”  This conclusion was based on reports from “[a] significant cross-section of American and local employees,” “some” of whom were essentially unaffected, but, of whom “others said they felt threatened or fearful,” leading the inspectors to judge that grievant “has created a work environment that intimidates many.”


Grievant asserts that the dependability of those judgments should be doubted in part because the inspection period was unusually short and the team leader relatively inexperienced, and because the criticisms were in no way reflected in his regular and positive EER.  However, he presents no evidence of irregularity in the conduct of the inspection.  Moreover, IERs and EERs often differ legitimately, based on the different vantage points of their authors.  We find these ungrounded concerns to be unpersuasive.


Grievant also contends that the negative reports relied on came from a small self-selected group representing only five percent of the 400-plus post employees.  The Department points out, however, that the questionnaire responses, in which the concerns were initially disclosed, came from 55 percent of the 40 direct-hire Americans and section chiefs to whom the questionnaires were sent.  The inspectors conducted follow-up interviews with all American personnel and section heads and many national employees.


The agency response clearly demonstrates that the inspectors’ inquiries were broadly based.  They leave uncertain, however, the actual number and relative size of the IER’s “significant cross-section of American and local employees,” who had reported grievant’s alleged temperament problems, or the number of “others” who felt threatened, or how “many” were intimidated.  (We are unaware, for example, how many of the several hundred national employees were interviewed and made comments.)  No evidence was presented on these questions and grievant was prevented from exploring these issues when the Department refused to comply with his discovery requests.


Grievant rests his contention that IER criticism based on confidential sources unjustly denies him due process on the Board decision in FSGB Case No. 2000-079 (cited above).   He buttresses his argument by the introduction of statements from five American employees who were among those interviewed by the inspectors, which are diametrically opposed to the IER criticisms.  In opposition, the Department relies on two other Board decisions, FSGB Case Nos. 2004-055 and 2004-056 (above), which distinguish the decision relied upon by grievant.  These three decisions establish parameters within which a Foreign Service member may challenge an IER that derives from sources that are not revealed to the employee.  They provide important guidance for this decision.


In Case No. 2000-079, grievant challenged a selection board low ranking that was grounded largely on critical comments in a discretionary IER that assessed his performance as temporary principal officer.  On grievant’s motion to compel discovery, the Board directed the agency to produce information regarding the identities and statements of individuals who had been promised confidentiality by the OIG.  The Department provided only generalized responses.  With party agreement, the Board decided the grievance on the basis of that record.  The Board set aside the IER and the low ranking based on it.  It gave three grounds for its decision.  (1) The use of confidential sources in the IER violated an express prohibition in OIG instructions against such use.  (2) The IER “violated due process” in using “anonymous sources and information” which left grievant “powerless to challenge its bases,” and was “inherently and fundamentally unfair.”  (3) The IER was inaccurate and falsely prejudicial.  The Board held that the employee statements introduced by grievant were “credible, significant and worthy of substantial weight,” whereas the accuracy of the views of the anonymous sources could not be verified.  The “weight of evidence compels a finding that the IER criticism . . . is inaccurate and falsely prejudicial.”


FSGB Case Nos. 2004-055 and 2004-056 were parallel cases decided by one Board panel, in which the DCM and Ambassador separately grieved critical mandatory IERs prepared during a post inspection and based on confidential sources.  Both decisions distinguish the decision in FSGB Case No. 2000-079.  In FSGB Case No. 2004-055, the Board noted that “nowhere in the record [in FSGB Case No. 2000-079] was there independent affirmation of the inspectors’ findings;” rather, the material evidence presented “totally discredited” the criticism.  The Board pointed out that in the case under review, agency grievance staff had contacted a number of officers who had visited the post in the same time frame as the inspection and had independently confirmed the IER findings, in contradiction of employee statements of support introduced by the grievant.  The Board found the IER to be “an accurate evaluation,” “verifiable and supported by examples.”  Noting that the inspectors had known the identity of and had interviewed each employee completing a questionnaire, the Board held that”[g]rievant has neither established that the inspection team relied unfairly upon anonymous statements nor shown that this standard OIG procedure for soliciting information violates any rule, regulation or statute.”


Similarly, in FSGB Case No. 2004-056, the Board found that independent evidence presented by the agency outweighed grievant’s evidence and corroborated the IER criticisms that were based on confidential sources.  It noted that grievant had not sought to “further identify the IER’s sources via discovery,” who were identifiable.  The Board concluded:  “The weight of the evidence demonstrates that there was no denial of due process and that grievant’s IER is not inaccurate or falsely prejudicial.”

The circumstances of the instant grievance do not require the Board to strive to define the precise boundary between permissible use of confidential sources in IERs and their unjust employment, for they fall within the territory already mapped out in the three prior cases cited.  The decisions in FSGB Case Nos. 2004-055 and 2004-056 make clear that the Board finds no fault with IER reliance on confidential information, regularly collected and not otherwise inappropriate, which is corroborated by substantial, verifiable evidence.  On the other hand, the decision in FSGB Case No. 2000-079 holds that where significant and tangible evidence contradicts challenged IER comments that are based on confidential sources, which are not themselves supported by independent substantive evidence that can be reviewed and questioned, sole reliance on such confidential sources is not acceptable, either in terms of ensuring that members receive “the fullest measure of due process” (22 U.S.C. 3901(b)(4)) or substantively as a matter of proof of the truth of the criticism of employee performance, which becomes significant in determining whether the IER included in the employee’s official personnel file includes criticism that reflects “inaccuracy, omission, error, or falsely prejudicial character of information” (22 U.S.C. 4131(a)(1)(E)).

In view of the central importance of evaluation reports - EERs and IERs - in the competitive, zero-sum, up-or-out, Foreign Service promotion system, when the basis for confidential IER comments is thrown into question by material, conflicting evidence, it is ordinarily not enough for the agency to argue that the process was regular and that source confidentiality must be respected.  In such grievances, the agency may substantiate the confidential IER findings by offering independent corroborative evidence or secure waivers of confidentiality by some or all of the IER sources.  Absent special circumstances, summary, second-hand characterizations of the observations of others, not independently corroborated, do not carry equal weight with the credible, first-hand observations of identified sources that contradict them.  Moreover, as the reliability, motivation, completeness and credibility of confidential evidence usually cannot be directly questioned by the grievant in seeking to meet his/her burden of proof, to allow such evidence alone to outweigh significant, substantive, verifiable evidence submitted in repudiation raises significant issues of fairness, which must be judged in light of our statutory obligation to “ensure [grievants] the fullest measure of due process.” 22 USC § 3901(b)(4).

In seeking to decide whether a grievant has presented a preponderance of evidence sufficient to carry his burden of proof, the need to balance specific, verifiable statements against conclusory judgments derived from confidential sources and not otherwise corroborated presents obvious difficulties.  Decisions in such cases by this Board are fact-specific and can only be made case by case.  In the present case we find that grievant has carried this burden.

Grievant strongly challenged the breadth and depth of the IER criticisms of his interpersonal relations and their impact on post morale.  The supporting statements presented by him, although not numerous and to some extent countering the IER only indirectly, comprise the only explicit, first-hand information of record regarding grievant’s temperament and interpersonal skills and their effect on subordinates and colleagues.  That evidence when compared with the ambiguities and generalities in the IER regarding the extent of the criticisms received, throws into serious doubt the accuracy of the second-hand judgments of the inspectors.  Grievant sought to review those judgments more thoroughly, but has been prevented from doing so on grounds of promised confidentiality, which has effectively impeded his efforts to meet his burden of proof.  The Department has introduced no evidence to corroborate the IER comments or to refute grievant’s evidence, but has relied instead on its repeated conclusory assertions that the inspection process is established, regular and appropriate, and that use of confidential information from sources known to the inspectors does not constitute unfair, anonymous criticism.

In these circumstances, we find that grievant has established by preponderant evidence that the challenged IER comments are not reliably grounded.  Moreover, given the supporting statements submitted by the grievant that contradict the IER conclusions, as well as the Department’s refusal to provide grievant access to the source of the IER conclusions and the absence of independent record evidence that corroborates the statements in the IER, we conclude that grievant has established that the challenged IER comments are inaccurate and falsely prejudicial.

Correction of the subject IER would require amendment of two paragraphs and deletion of a third, as well as expunction of most of grievant’s own IER comments.  This would leave some awkwardness in the remaining text and the obvious omission of substantive IER comments on grievant’s management of and relations with post personnel.  The absence of appropriate comment by grievant would also likely raise questions by the reader.  Although expunction of the entire IER will deprive grievant of the positive comments it contains, we believe that this remedy is most appropriate because it avoids the uncertainties that would result from an order to amend the IER.  We hold that the IER must be expunged from the official personnel record of the grievant.

In addition to action on his IER, grievant also requested “all other just and proper relief.”  22 CFR 901.5(c) provides that if the grievant establishes a procedural error that may have been a substantial factor in an agency action affecting him, the burden shifts to the agency to prove that it would have taken the same action even absent the error.  In the instant case, the question remains what, if any, effect the presence of the erroneous IER in grievant’s Official Performance File (OPF) may have had on his prospects for promotion by the [Year] and [Year] selection boards.  Our record includes no information regarding those boards, but the published promotion lists of the Department of State for those two years do not include grievant’s name.  Because the challenged IER was completed in June [Year], it is not clear whether it was placed in grievant’s OPF before the [Year] selection board (SB) convened.  At the same time, it likely was reviewed by the [Year] SB.  Given, this, we conclude that the parties should address the question whether grievant would have been promoted in [Year] or [Year] but for the presence of the IER in his OPF.

V.  DECISION
The Department of State is directed to remove the Inspector’s Evaluation Report 

concerning grievant dated June 20, [Year] from grievant’s OPF and from any other agency personnel records.


The grievance is remanded to enable the parties to address the question whether grievant would have been promoted in [Year] or [Year], had the agency error not occurred.  The Department will have 30 days from the date of this decision to submit evidence and argument on that question, and grievant shall have an additional 20 days from the date of receipt of the agency pleading, to reply, following which the Board may respond to those issues.
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