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CASE SUMMARY

HELD:  The Department of State’s omission of an award and narrative from grievant’s Official Performance File (OPF) may have been a substantial factor in his failure to be promoted or to receive a Meritorious Step Increase (MSI).  The grievance was remanded to the Department to allow it the opportunity to meet its burden of proof to show that grievant would not have been promoted or received an MSI had the procedural error not occurred.

OVERVIEW
While serving as a roving Information Management Specialist (IMS) in [Continent], grievant was awarded a Meritorious Honor Award (MHA).  Although the award was approved in November [Year], no copy of the award or nomination narrative had been placed in his Official Performance File (OPF) by the time the [Year] Selection Board (SB) met.  Grievant was recommended for promotion, but not ranked sufficiently high to be reached.  He contended that the absence of the award and nomination from his OPF prejudiced his chance for promotion or a MSI.

The Department of State (Department, agency) did not dispute that it was responsible for failing to place the documents in grievant’s OPF, but asserted that no harm occurred because all of the critical information was contained in his EER for that year.  The Department further concluded that since fewer than half of those ranked in grievant’s group were promoted, and grievant was ranked near the bottom of those recommended for promotion, the omissions could not have affected the likelihood of his being promoted or receiving a step increase.

The Board found that although the texts of the EER and award documents focused on the same general activities, they had a different orientation, a qualitatively different tone, and a different impact on the reader.  The award and narrative conveyed important additional insight into grievant’s performance for the year that was not addressed in the EER.  The Board held, therefore, that the omission of the award and narrative from grievant’s OPF may have been a substantial factor in his failure to be promoted or to receive an MSI.  It remanded the grievance to the Department to allow it the opportunity to show that it would have taken the same action had the procedural error not occurred.

INTERIM DECISION

I.
GRIEVANCE

[Grievant] is an FS-03 Information Management Specialist (IMS) with the Department of State (Department, agency).  While he was serving as a roving IMS in [Continent], the Embassy in [Post], awarded him a Meritorious Honor Award (MHA).  The award was approved in November [Year].  Despite grievant’s efforts, no copy of the award or nomination narrative had been placed in his Official Performance File (OPF) by the time the [Year] Selection Board (SB) met.  Grievant was recommended for promotion by that SB, but not ranked sufficiently high to be reached.  He contends that the absence of the award and nomination from his OPF prejudiced his chance for either promotion or a meritorious step increase (MSI).

II.
BACKGROUND

Grievant, an IMS [Continent] Rover assigned to the Bureau of [Continent] Affairs, works full time in [Continent] providing information technology support to embassies throughout the continent.  From February [Year] to November [Year], grievant was assigned to the embassy in [Post].  At the end of this assignment, the embassy awarded him a Meritorious Honor Award with a $2000 cash bonus.

Over the next several months, grievant worked with his home bureau seeking to ensure that the award was placed in his OPF.  Despite these efforts, the award was not placed in his file until November [Year].  The [Year] Selection Board therefore did not see the award or the nomination narrative.  The only acknowledgement of the award in grievant’s OPF was a brief reference by his rater in his EER for that year.

Grievant’s file was reviewed by the SB within a competition group of 196 Information Management Specialists.  The SB recommended 63 individuals for promotion; [Grievant] was ranked 56.  Twenty-three of the 63 recommended were reached for promotion.

[Grievant] filed a grievance with the Department on March 18, [Year].  The Department denied his grievance in a decision dated April 17, [Year].  On June 20, [Year], he filed an appeal with this Board.  The Department replied on August 13, and grievant filed his rebuttal on August 27.  The record was closed on October 7, [Year].

III.
POSITIONS OF THE PARTIES

The Grievant

Grievant contends that he was prejudiced by the omission of the Meritorious Honor Award and nomination from his OPF when the [Year] SB reviewed his file.  The award nomination, written by the ambassador, used many superlatives in describing grievant’s performance and qualifications.  Grievant disagrees with the Department’s contention that equivalent information was included in his EER.  He concludes that had the award and nomination statement been in his file, the SB might have ranked him high enough either to be promoted or to receive a meritorious step increase.  Because the procedural error of failing to place the award and nomination statement in his file may have been a substantial factor in his not being promoted or receiving a step increase, he asserts that he is entitled to relief.

The Department

The Department does not dispute that it was responsible for the failure to place the award and nomination in grievant’s OPF in time for the [Year] SB review.  However, it asserts that all of the critical information included in the award and nomination was contained in his EER for that year.  The Department supports this assertion by comparing six of the statements in the nomination with what it considers to be equivalent statements in the EER.  (Their arguments are set forth in the Discussion and Findings section below.)  The Department also points out that the rater acknowledged grievant’s receipt of the award in the EER.  The Department concludes that since the SB had all of the relevant information before it, the absence of the award and nomination narrative themselves was not a substantial factor in grievant not being promoted or receiving a meritorious step increase.  The Department further concludes that since grievant was ranked 56 out of the 63 promotion candidates, and only 23 people were promoted, the omissions could not have affected the likelihood of his being promoted or receiving a step increase.

IV.
DISCUSSION AND FINDINGS

In all grievances other than those concerning disciplinary actions, the grievant has the burden of establishing, by a preponderance of the evidence, that the grievance is meritorious (22 CFR 905.1(a)).  If a grievant demonstrates by a preponderance of the evidence that a procedural error “may have been a substantial factor” in an agency action, the burden then shifts to the agency to show that it would have taken the same action had the procedural error not occurred (22 CFR 905.1(c)).

The Department concedes that it failed to place the award and nomination narrative in grievant’s OPF, as required by 3 FAH-1 H-2358.4.  However, it maintains that no harm resulted from this procedural error since all of the relevant information was included in grievant’s [Year-Year] EER, as demonstrated by comparing the texts of the different documents.

The six examples cited by the Department in support of its position and the Board’s analysis follow:

Cited statement from [Year] MHA nomination – The MHA is awarded in recognition “for exceptional customer service, diligence and for dramatically improving the Information Management operations at the U.S. Mission [Post].”

Parallel statements in [Year-Year] EER – “He possesses all the technical skills to provide top-quality support, but probably the most important attributes he brings to this very challenging environment are flexibility, creativity and high-energy, focused on substantive results.”

“One of the reasons [Grievant] has been so popular as a temporary IMO is his initiative and drive in cleaning and organizing work and storage space utilized by Information Management staff.”

Analysis:  The MHA citation explicitly recognizes grievant’s customer service approach, an extremely important attribute in an IMS, especially a rover who provides services to many different embassies over the course of a year.   The citation also draws a clear and strongly positive conclusion about the impact of grievant’s work -- he dramatically improved the information management operations.

The EER statement that the Department identifies as equivalent points to some of the positive attributes of grievant that underpin his successful performance; however, it neither recognizes his customer service orientation nor the ultimate impact his performance had on embassy operations.  The final statement cited by the Department may even be perceived to undermine the importance of his contributions.  While cleaning and organizing storage space are undoubtedly important tasks that may often be overlooked, they are unlikely to impress an SB as critical improvements in an embassy’s communication operations.  We do not find the statements comparable.

Cited statement from [Year] MHA nomination:  “He is an exemplary officer, undoubtedly one of the best IT professionals I have worked with.”

Parallel statements in the [Year-Year] EER:  “[Grievant] is without a doubt the most versatile and motivated Information Management Officer I have worked with.  He would be my first choice for any Information Management (IMO) job.”
Analysis:  We find these two statements to be comparable in tone and information conveyed regarding grievant’s performance.
Cited statement from [Year] MHA nomination:  “His high standards, integrity and work ethic have resulted in substantial improvements in post operations, morale, and level of customer service.”

Parallel statements in the [Year-Year] EER:  “All embassies were appreciative that [Grievant] took time to mentor the LES staff, how seriously he took his role, his high standard of work which he passed onto others and that left behind improvements and changes that can and will be used in the future.”

“He thrives on any challenge and every day he is determined to meet the high standards he sets for himself in spite of the difficulties in every aspect of working and traveling in [Continent] as a rover.”

Analysis:  We find the statements not to be comparable.  The language in the nomination highlights the breadth and extent of grievant’s contribution to a broad range of matters of importance to post operations not set forth in the EER.  It also characterizes the improvements that grievant made as “substantial,” which is significantly more positive than the EER language.  The EER uses the term “improvements” with no modifier.
Cited statement from [Year] MHA nomination:  “Mr. [Grievant] has improved every aspect of communications operations at post.”

Parallel statement in [Year-Year] EER:  “Over the rating period, [Grievant] has installed cabling and equipment for classified workstations, worked with State’s Network Management Office to resolve network switch and router problems, worked with engineers to identify and resolve alarm problems in classified areas, and resolved the Washington voice circuit failure.”

Analysis:  We find the statements not to be comparable.  The language in the nomination is decidedly stronger and emphasizes the results and impact of grievant’s efforts.  The EER language is descriptive of the tasks undertaken, such as installing cabling, but does not set forth the impact of his job performance.

Cited statements from [Year] MHA nomination – “[Grievant] took a top-to-bottom view of managing the preparations for moving to a New Embassy Compound (NEC) and to overall communications operations at post following occupation of the NEC.  He was instrumental in preparing this mission to move, through communicating the requirements to every section, agency and office and through working with the ICASS Council to ensure that the appropriate staffing would be in place to handle the requirements of the new facility.”

Parallel statements in [Year-Year] EER – “The biggest project of this rating period for [Grievant] was the movement of the information technology infrastructure and subsequent installations of both old and new equipment into the new Embassy Compound (NEC) in [Post].  The list of tasks starts with planning and more planning.  All systems were backed up, racks dismantled, all equipment and materials packed and crated, and everything moved to the new location.  Then the process was reversed to install and test computer hardware, network connections, facsimile machines, telephone and to establish communications connectivity.  [Grievant] performed admirably and was rewarded by post with a Meritorious Honor Award.’

Analysis:  Although the above statements focus on the same activities and all are positive in their assessment of grievant and his performance, the Board does not find them to be comparable.  The award nomination states that grievant was “instrumental” in preparing the move, a strong indication of the mission’s assessment of his value in this enormous undertaking.  The continuation of that sentence highlights grievant’s leadership and management skills, both areas of critical importance for promotion.

The EER statements, by contrast, center primarily on grievant’s execution of the technical tasks, with a fair amount of emphasis on the physical tasks – packing and unpacking.  Rather than concluding that grievant was “instrumental” to the move, the EER states that he “performed admirably,” a much weaker assessment that does not identify him as a key player.  Recognition of the meritorious honor award, without further elaboration, adds limited additional impact.

Cited statements from MHA nomination:  “[Grievant]’s intricate working knowledge of the Department and its systems allowed him to coordinate successfully with all elements of the regional infrastructure for support as-well-as [sic] those elements in the Department without whom the NEC move would have been impossible.  The results of [Grievant]’s efforts are evident in the smooth functioning of the communications operations and the well trained and functional staff that he leaves behind to the new IMO.”

Parallel statements in the [Year-Year] EER:  “The new Embassy compound (NEC) in [Post] became [Grievant]’s challenge and he proved that he was up to the task.  He participated in the planning sessions, requested technical support, briefed Information Management (IM) staff, Deputy Chief of Mission and Move Coordinator, and identified problems and shortfalls to the construction contractors.”

Analysis: Again, the award nomination provides insight into the results arising from grievant’s performance while the EER sets forth tasks and actions taken by [Grievant].  We find that they are not comparable.

In conclusion, we find that although the cited texts focus on the same general activities, they have a different orientation, a qualitatively different tone, and a different impact on the reader.  These differences flow from the distinct relationships the drafters had with the grievant.  The rater and reviewer, who drafted the EER, were Washington-based specialists.  Although they may have maintained close contact with grievant, the physical separation permitted them only limited personal observation of his performance and its impact on embassy operations.  The Ambassador and Management Officer, on the other hand, who drafted the award nomination, were able to observe grievant closely during the extended period he was assigned to the embassy.  They observed the results of his work first-hand and were personally affected by his performance.

As a result, the EER emphasizes technical skills and tasks.  The award and nomination narrative add the critical perspective of the customer and use more positive terminology.  The high level of customer satisfaction demonstrated in the award and narrative convey an important new insight into grievant’s performance for the year that is not present in the EER.  This additional perspective and information is likely to have been valuable to the SB when it was reviewing grievant’s file.

In the highly competitive Foreign Service promotion system, we find that the omission of the award and narrative from [Grievant]’s OPF may have been a substantial factor in his failure to be promoted or to receive an MSI in the [Year] review year and thus constitutes harmful procedural error.  Grievant was recommended for promotion but not reached.  Although we recognize that his ranking would have had to change substantially to put him in the promotion zone, the Department has provided little analysis as to why that might not have happened, since it relied primarily on its arguments that all of the relevant information was in his EER.  The Department provided no analysis with respect to the possibility of grievant being awarded an MSI.

We therefore remand the grievance to the Department to allow it the opportunity to meet its burden of proof to show that it would have taken the same action had the procedural error not occurred.

V.
INTERIM DECISION

The grievance is remanded to the Department to permit it to present to the Board additional evidence and argument that, notwithstanding its error, grievant would not have been promoted or received a meritorious step increase following the review of his OPF by the [Year] Selection Board.

The Department’s submission is due no later than 30 days from the date of receipt of this Interim Decision.  Grievant will then have 30 days from the date of receipt of the Department’s submission to file a response.  If the Department wishes to convene a reconstituted SB to review grievant’s corrected file with the nomination and award included, it may request additional time to respond.
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