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CASE SUMMARY 

 
HELD:  The agency failed to show that the discipline it proposed was justified. 
 

OVERVIEW 
 

Grievant challenges his proposed suspension by the agency for three calendar days on a 
charge of Unauthorized Taking of Personal Property.  Although he acknowledges that he 
removed some items from his trailer-mate’s room after he departed post, grievant contends that 
the proposed penalty is unreasonably severe because it violates the requirement that similar 
penalties be imposed for like offenses, does not properly consider mitigating factors, and 
overlooks investigators’ failures to give him appropriate warnings.  In addition, he argues that 
there is no evidence that he intended to take the items against the owner’s wishes.  He argues that 
persons departing that particular post commonly left discarded belongings behind to be cleaned 
up by a housing contractor who threw them away.  He thought his trailer-mate had abandoned 
his belongings and grievant simply wanted to keep them from being thrown out.  He had no 
intention of retaining the items if the colleague wanted them. 

 
The agency reduced a proposed 10-day suspension to five after it removed a charge of 

Lack of Candor.  It further reduced the proposed suspension to three days after it determined that 
grievant had been open in telling his supervisor and other colleagues that he had taken the items.   
The agency asserts that grievant was aware that the property was not abandoned and, in any case, 
failed to contact the owner to clarify the status of the property.  The agency argues that intent is 
not an element of the charge.  In response to a request by the Board for a citation to any authority 
defining the charged offense, the agency argued that the offense is inferentially included in 3 
FAM 4300.    Although the agency admitted that the deciding official did not compare grievant’s 
case to other “like cases,” as required by regulation, it argued that significant aggravating factors 
justified the three-day suspension.   

 
The Board found that by any reasonable interpretation, grievant’s alleged misconduct was 

de minimis.  While grievant could have attempted to contact his former trailer-mate, it appears 
that grievant took some items that he thought were abandoned and returned them five days later 
after he learned he was mistaken.  The owner suffered no harm, loss, or cost.  In light of the 
Board’s central finding that the Department failed to establish a charge that made grievant’s 
conduct subject to discipline, it was unnecessary to examine grievant’s claims with respect to 
similar cases and penalties imposed, mitigating factors, and warnings.  The Board concluded that 
no discipline was justified on the record before it. 
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DECISION 
 

I.   THE GRIEVANCE 

On April 28, {year}, grievant, an Engineering Security Officer at the Department, 

appealed to this Board following the denial of his agency-level grievance.  Grievant contends 

that his 3-day suspension for unauthorized taking of personal property is unwarranted.  He asks 

the Board to rescind or mitigate the penalty.  At grievant’s request and without objection from 

the Department, the Board directed that the suspension be stayed pending our decision. 

II.  BACKGROUND 

In January {year}, Grievant was serving at U.S. Embassy {Post}.  He shared a living 

quarters trailer with Special Agent (SA) [name], a Diplomatic Security (DS) colleague who 

worked for the Regional Security Officer (RSO).  Their quarters consisted of two separate 

bedrooms connected by a shared bathroom entered through lockable doors.  The trailer-mate 

curtailed his assignment and departed post permanently on Friday, January 12, leaving behind a 

number of personal possessions.  On the weekend of January 12, grievant entered the trail-mate’s 

unlocked room in search of a DVD he had loaned the trailer-mate and noted that the room was in 

considerable disarray.  On January 15, grievant was asked to delete the trailer-mate’s name from 

electronic access systems and realized the trailer-mate was no longer assigned to post.  He then 

brought the condition of the trailer-mate’s room to the attention of RSO Office Management 

Specialist (OMS) {name}.  Later that day, he moved several of the trailer-mate’s belongings to 
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his side of the trailer.1  He discussed the messy room and his removal of some items with 

numerous colleagues, including his supervisor, [name1], [name2], [name3], and SA [name].  He 

also showed the trailer-mate’s room and the items to some of them.  None of those individuals 

raised any question about the propriety of the grievant’s behavior or advised him that any of the 

property left by the trailer-mate prior to his departure was going to be retrieved by the trailer-

mate or anyone on his behalf.  When ASST RSO [name] and SA [name] came to supervise a 

pack-out of the trailer-mate’s property on January 20, they noticed several items were missing.  

The ASST RSO remembered that grievant had spoken to OMS about the condition of the trailer-

mate’s room.  When he questioned grievant, grievant acknowledged that he had taken some of 

the trailer-mate’s possessions and returned them.   

The ASST RSO reported the incident to the RSO who asked the ASST RSO and the SA 

to conduct a preliminary investigation into a potential charge of theft of the trailer-mate’s 

personal property.  The ASST RSO and the SA returned for a second interview with the grievant 

on January 20.  DS pursued an investigation that culminated with a Report of Investigation (ROI) 

dated June 19, {year}.  On the basis of that report, [name], the proposing official of the Agency, 

sent a letter to the grievant more than nine months later, on April 30, {year}, in which he charged 

grievant with two offenses: “Unauthorized Taking of Personal Property,” and “Lack of Candor” 

(with three specifications).  The letter noted several aggravating factors, including violations of 

trust and confidence and failure to take responsibility for misconduct.  As a penalty, the letter 

proposed a ten-day suspension without pay.  

Grievant responded to the deciding official in writing on July 22, {year} and also at an 

oral interview on September 26, {year} at which he was accompanied by a union (AFSA) 

                                                 
1 According to the agency’s decision letter, these included a computer printer, foot locker, pack bags, clothing, 
blender, linens, and other miscellaneous items.   
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representative.  On October 7, {year}, Deputy Assistant Secretary (DAS1) wrote to the grievant.  

She sustained the first charge, but did not sustain the charge of Lack of Candor.  As aggravating 

factors, she found that by taking the trailer-mate’s property, the grievant disregarded briefings 

and training on Standards of Conduct; betrayed his leadership role; and violated the trust and 

confidence of his colleagues.  In mitigation, she noted that grievant had no prior history of 

disciplinary action; he returned the property; and he accepted responsibility for his actions.  She 

mitigated the penalty to five calendar days without pay. 

On October 20, {year}, grievant filed his Agency-level grievance, which he 

supplemented on November 24, {year}.  DAS2 denied the grievance on March 27, {year}, but 

mitigated the suspension to three days because she found that DAS1 gave some weight to an 

inaccurate statement that grievant had not informed his supervisor.  She also amended the 

decision letter to correct the inaccuracy.  Thereafter, on April 28, {year}, grievant filed this 

appeal.  After the parties submitted additional pleadings, the Board asked the parties for a 

citation to the statute or regulation that defined the charged offense of Unauthorized Taking of 

Personal Property and asked whether intent was part of the definition.  The Record of 

Proceedings (ROP) was closed on February 16, {year}. 

 

III.  POSITIONS OF THE PARTIES 

The Grievant 

Grievant contends that the Department has blown the incident out of proportion and has 

failed to justify a three-day suspension. On the weekend of January 12, grievant claims that he 

discovered the trailer-mate’s unlocked and very messy room while seeking to retrieve his DVD.  

The grievant says he suspected that his trailer-mate had abandoned his half of the trailer.  
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According to grievant, the trailer-mate had previously made a vague comment in a conversation 

at a local bar that he “might be” departing post soon and that it was likely that the grievant would 

have the trailer “all to [him]self.”  Grievant asserts that the trailer-mate did not give him a 

specific departure date or say that he had a delayed pack-out.  In fact, grievant claims, formal 

pack-outs were forbidden post-departure.  The trailer-mate never said goodbye or otherwise 

informed grievant of his final departure.2   

On January 15, grievant realized that the trailer-mate had permanently left post only 

because he was directed to delete the trailer-mate’s name from several electronic access systems.  

Grievant alleges that it was common practice for employees to abandon personal items when 

they left [post].  He claims that when property was abandoned, KBR3, the contractor that cleans 

and manages State Department housing, maintained no lost and found unit and did not contact 

former room occupants to ask what to do with material left behind.  Grievant claims that in the 

past, when he passed rooms being cleaned out by KBR, he had been offered a microwave, 

dishes, drawers, furniture, rugs, clothing, lamps, decorative items and other discarded objects.   

The grievant thought he should tell the Regional Security Office about the condition of 

the trail-mate’s room since he believed KBR would not appreciate cleaning out such a messy 

space.  The grievant asserts that although items of value that had been in the trailer-mate’s room 

(computer, shoes, most clothing, suitcases, etc.) were gone, there were a lot of leftover items in 

the room, including unsecured ammunition.  According to grievant, when he told the RSO’s 

OMS about the disordered room and quantity of abandoned items, she expressed concern and 

                                                 
2 According to[the proposing official of  the Agency]’s April 30, {year} suspension proposal, the trailer-mate was 
interviewed by telephone on January 21, {year}.  He reportedly stated that he told grievant of his departure date and 
that his personal belongings would be packed out at a later time.  When asked if he had given grievant permission to 
take any of his property, the trailer-mate allegedly stated that he did not give grievant permission to enter his room 
and that he had left the door between his room and the bathroom locked.  Grievant specifically denied that the 
trailer-mate’s room was locked.   
3 Kellogg, Brown & Root. 
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confusion and said she would have someone take care of the room.  The grievant says he 

believed this meant the RSO’s OMS would arrange to clean out the room and to dispose of the 

trailer-mate’s old belongings.  Grievant contends that the RSO’s OMS did not tell him the 

belongings would be packed out later or advise him to leave them alone.  Grievant states that, in 

fact, the RSO’s OMS expressed interest in obtaining the trailer-mate’s removable outside porch 

step which grievant took as further confirmation that the trailer-mate had abandoned his room 

and its contents.4  

The grievant explains that when he returned to the trailer, he took several of the trailer-

mate’s items and piled them up together in his room.  He maintains that his principal motive was 

to ensure that KBR did not take them.  He also considered that there was a chance that the trailer-

mate might decide to ask for his belongings and grievant intended to return any items the trailer-

mate wanted.  The grievant then showed the items to a number of his friends and coworkers, 

including his supervisor, [name], and informed others about the abandoned room and the 

belongings he had taken.  He alleges that none of the many people he spoke with raised questions 

with him about theft, wrongdoing, or unethical behavior. 

On January 20, SA and ASST RSO contacted grievant.  The grievant says he was 

confused at first by their questions and wary of the ASST  RSO, who, he claims, had gotten 

drunk and assaulted him at a local bar a couple of weeks earlier.5  When asked whether he had 

the trailer-mate’s printer, grievant said that he did and volunteered that he had a number of other 

items as well.  Grievant then gave the trailer-mate’s property to the ASST RSO and the SA.  

Later that evening, he discovered a few additional items belonging to the trailer-mate that he 

turned over the next day.  The grievant argues that he genuinely thought the items he took had 

                                                 
4 According to the ROI, RSO’s OMS denied bartering for any of the trailer-mate’s property but did mention her 
interest in the porch step. 
5 The grievant declares that the RSO verbally reprimanded the ASST RSO for the incident. 
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been abandoned; he openly and honestly made it known that he had taken them; and he was 

completely cooperative when he learned he was mistaken.  He complains that the agency 

violated its own regulations and procedures because neither investigator issued him a verbal or 

written warning on January 20 or alerted him that he was under investigation for wrongdoing.  

The grievant says the agency is mistaken when it claims that a “Garrity” warning may be given 

orally; asserting that 3 FAM 4322.3 mandates that employees be informed of their rights in 

writing.  Later, when the grievant spoke with the RSO, he still thought that the truth of the matter 

would prevail and so was not as insistent as he should have been that he was unaware that the 

trailer-mate would be packed out and that he truthfully thought the items were abandoned. 

   Grievant contends that the Department has not met its burden of proving that the three-

day penalty imposed is proportionate to the offense and “consistent with the precept of like 

penalties for similar offenses,” as is required by regulation and prior Board decisions.  In his 

June 24, {year} supplemental statement, grievant observes:  “The Department ruled in my case 

that the comparative cases detailed above were not similar to my case.”  Grievant argues that the 

agency should have mitigated his penalty as a result of its ruling.  

Grievant lists a number of mitigating factors, such as his excellent work history and full 

cooperation.  He emphasizes the factor of “intent,”6 claiming that he had no intention of 

deliberately disobeying Department procedures or regulations or of depriving the trailer-mate of 

property he wanted.  Grievant says he based his erroneous conclusion that his trailer-mate had 

abandoned his room and his remaining property on several factors including:  the messy 

condition of the room, conversations he had with the OMS, and instructions he received to delete 

                                                 
6 3 FAM 4375 provides: 

 Some Considerations in Determining Penalty  
The following items should be considered in determining the appropriate penalty: 
. . .  
 (3) Intent (possibility of genuine misunderstanding), willfulness of the conduct. 
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the trailer-mate from the electronic system.  Grievant admits that he had become disturbed by 

KBR’s practice of keeping or randomly redistributing leftover items.  Grievant says he intended 

to rescue the trailer-mate’s items first and then determine what should be done with them.  He 

claims that the investigation started before he could get that far. 

Regarding the charged offense, grievant acknowledges that although he physically took 

items from the trailer-mate’s room, he never intended to steal them.  Grievant maintains that the 

correct definition of the charge he faces is:  “the taking or removal of an individual’s property in 

order to permanently deprive that individual of his/her property.”  He argues, inferentially, that 

intent (to steal) is an element of the offense.  Grievant further asserts that the case cited by the 

Department in its response to the Board’s request for a definition of the charge, Buniff v. 

Department of Agriculture, 79 M.S.P.R. 118, 122 (1998) is not controlling because it involves 

the wholly different charge of “Unauthorized Taking of Government Property.”  

The Department 

The Department, in its decision letter of March 27, {year}, acknowledged that it has the 

burden of proving that the discipline is justified.  The agency observes that in addition to 

grievant’s admission that he took personal property from the trailer-mate’s room, there is reason 

to conclude that he intended to deprive the trailer-mate permanently of the items that he took.  

The Department notes several reports from RSO’s OMS and his supervisor and the ROI that 

contradict grievant’s contention that he thought the property was abandoned.7  The agency also 

points out that grievant nearly confessed when he apologized for stealing the trailer-mate’s 

                                                 
7 According to the letter of proposed suspension, when grievant was first asked about the trail-mate’s missing 
property, grievant at first claimed not to know where the items were.  He only acknowledged the missing items after 
being confronted by SA that she knew the printer, foot locker and other items were missing.  Grievant specifically 
denies this allegation. 
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property. 8  According to the agency, moreover, grievant made no attempt to contact the trailer-

mate in the eight days between discovering his allegedly unlocked room and when he turned 

over the trailer-mate’s property to the ASST RSO.  On January 20, when the ASST RSO spoke 

with grievant for the first time, the agency argues that the ASST RSO was not conducting an 

investigation of any kind, within the meaning of 3 FAM 4322.  Thus, there was no obligation to 

give either oral or written warnings.  A few hours later on January 20, after the RSO asked the 

ASST RSO and the RSO’s OMS to conduct a preliminary investigation, the agency states that 

the ASST RSO issued an oral “Garrity Warning”9 before conducting a voluntary interview with 

grievant.  The agency argues that although there is no written DS-1769 in the ROI, “Garrity 

Warnings” may be delivered orally.  In addition, before subsequent interviews were conducted, 

grievant was given written “Kalkines Warnings.”10  Thus, the agency argues, DS staff did not 

violate either the FAM or the Privacy Act in conducting its investigation.   

The Department agrees that the comparator cases used by the deciding official were not 

similar to the grievant’s case.  In fact, DAS2’s letter takes into account the lack of congruence 

between the cases.  At the time of the grievant’s agency-level grievance, he was no longer facing 

discipline based on the Lack of Candor Charge.  DAS1 reduced the discipline to a five-day 

suspension for that reason.  DAS2 further reduced the suspension to three days because she 

determined that the grievant had informed his supervisor that he possessed some of the trailer-

                                                 
8 During this interview, ASST RSO and RSO’s OMS claim that grievant apologized saying, “Tell the trailer-mate 
I’m sorry I almost ‘ganked’ his stuff.”  According to the interviewers, grievant reportedly admitted that “ganked” 
meant “stole.”  Grievant, however, explained that he was merely expressing regret for causing trouble and that he 
meant no harm. 
9  See, Garrity v. State of New Jersey, 385 U.S. 493(1967) (If a government employee refuses to answer 
questions during an investigation, s/he must be given a warning that by so doing s/he could be disciplined up to and 
including termination.  S/he must also be advised that the information gathered will not be admissible in criminal 
proceedings.)   
10 See, Kalkines v. United States, 473 F.2d 1391 (Ct. Cl. 1973). (The Kalkines warning compels a government 
employee to make statements or risk disciplinary action by an employer, but also provides the employee with 
immunity from criminal prosecution for their statements.)   
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mate’s effects.  The agency asserts that the three-day suspension is justified by the following 

significant aggravating factors:  (1) Grievant held a supervisory position in which he was 

expected to lead by example.  According to the agency, despite training and briefings, the 

grievant violated the trust and confidence of his peers and superiors, a trust that was magnified 

due to the uniquely close quarters and stressful working conditions in Post.  (2) Grievant’s 

conduct and judgment were especially poor because his position was crucial to safeguarding 

Embassy facilities and property.     

In response to this Board’s request for a definition of the charge of Unauthorized Taking 

of Personal Property, the Department responded that the definition of the offense is “the taking 

or removing of an individual’s property without that individual’s consent, permission or 

authorization.”  The agency further responded that intent is not an element of the offense.  This 

Board subsequently asked the parties to cite the specific statute or regulation that defines the 

charged offense.  The agency cited 3 FAM 4300 as providing for discipline for incidents that are 

not criminally prosecuted.  The Agency further argues that 3 FAM 4372 expressly states that it is 

impossible to list every punishable offense, thus the list of disciplinary offenses and penalties in 

3 FAM 4377 is not all-inclusive.  Essentially, the agency argues that the charged offense can be 

inferred from 3 FAM 4300 without further explanation.  Without conceding a lack of intent on 

grievant’s part, the agency cites Buniff v. Department of Agriculture, 79 M.S.P.R. 118, 122 

(1998), citing Castro v. Department of Defense, 39 M.S.P.R. 555, 557 (1989), as authority for 

the proposition that unauthorized taking of personal property does not include an element of 

intent.  
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IV.  DISCUSSION AND FINDINGS 

 In a grievance challenging an agency disciplinary action, the burden is on the agency to 

prove by a preponderance of the evidence that the disciplinary action is justified.  22 CFR § 

905.2.  That burden includes establishing the charges of misconduct and the facts underlying 

them; that there is a nexus between the misconduct and the interests of the agency; that relevant 

mitigating factors have been properly considered in determining the penalty; and that the penalty 

is reasonable and consistent with similar penalties for like offenses.  In determining whether the 

agency has met its burden, the Board recognizes that agency management has primary 

responsibility for the discipline of its work force.  It is entitled to reasonable discretion in 

deciding what is the most appropriate action in any particular case.  (FSGB Case No. 2000-037, 

(August 2, 2001); FSGB Case No. 1998-084, (February 23, 2000)). 

In the instant case, the grievant acknowledges that he physically moved items belonging 

to someone else without the owner’s permission; however, he seeks to explain and excuse his 

conduct as not deserving discipline.  The substance of the grievant’s appeal is that the 

Department erred in defining the charge of Unauthorized Taking of Personal Property; the 

penalty the Department proposes is too severe; the deciding official did not take mitigating 

factors adequately into consideration; she erroneously failed to follow the precept of like 

penalties for similar offenses; and the Department failed to provide the proper warning during 

the early stages of the investigation.   

The Charge 

 The ROI identifies the Case Type as Misconduct/Theft and cites 18 U.S.C § 661.11  The 

letter of proposed discipline mentions, “theft of personal property from U.S. Government 

                                                 
11 “Whoever, within the special maritime and territorial jurisdiction of the United States, takes and carries away, 
with intent to steal or purloin, any personal property of another….” 
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housing.”  However, the agency did not charge the grievant with theft, which it concedes would 

require proof of intent to permanently deprive the owner of the property of its use.  Indeed, the 

Department explicitly declared that the charge of “unauthorized taking of personal property” 

does not include an element of intent.  Nor has the agency categorized the grievant’s alleged 

misconduct under any of the 49 disciplinary offenses listed in 3 FAM 4377.  Instead, the 

Department explains that 3 FAM 4377 is not all-inclusive and that 3 FAM 4300 permits 

discipline for incidents that do not provide a basis for criminal prosecution.  In the absence of a 

specific disciplinary statute or regulation proscribing grievant’s conduct, the agency must 

demonstrate on what basis the conduct constitutes a punishable offense. 12   

 We distinguish the present case from those cited by the agency13 as authority for its claim 

that the instant charge does not include an element of intent.  Those cited cases involve a charge 

of unauthorized removal of government (not personal) property.  The difference is critical 

because, unlike the charge against grievant, unauthorized removal of government property has a 

specific definition based upon a specific provision.  For example, the court in Castro v. 

                                                 
12 There are a number of provisions under which the Department might have argued that the definition of 
unauthorized taking of personal property might fall.  The difficulty, however, is that the Department did not do so.  
The agency offered no specific provision of 3 FAM 4300 or any other regulation or statute that purportedly includes 
this offense.  It is axiomatic that employees are, as a matter of due process, entitled to clear notice of what behaviors 
will result in discipline and/or criminal charges.  Thus, in the absence of any specific reference to a statute or 
regulation clearly proscribing the behavior in question, this Board is unable to determine whether the agency has 
met its burden of proving that a cognizable offense occurred.   

We note, for example, that 3 FAM 4138 is referenced in 3 FAM 4314 (Grounds for Admonishments and 
Disciplinary Action).  3 FAM 4314(8) states that discipline may be meted out for “any other act or activity 
specifically prohibited for employees of State . . . by 3 FAM 4100, in particular 3 FAM 4138.  3 FAM 4138 (3) 
states that disciplinary action may be taken for criminal, dishonest, or disgraceful conduct.  (See, 3 FAM 4139.14).  
If the Department intended to define unauthorized taking of personal property as falling within the definition of 
dishonesty, it certainly never said so.  See also, 3 FAM 4139.2.  Similarly, 3 FAM 4138 (11) provides that 
disciplinary action may be taken for conduct that clearly shows poor judgment or lack of discretion.  Again, the 
Department does not argue that this was the provision under which it defines the offense of unauthorized taking of 
personal property.  3 FAM 4139.8 prescribes disciplinary action for any criminal conduct.  The agency, however, 
argues that grievant’s conduct was not deemed criminal.  In any event, this would lead back to the question whether 
intent is properly an element of the offense.  3 FAM 4377 lists forty-nine offenses, including #40 – Misconduct 
general – moral, indecent, unethical, criminal, infamous, dishonest, or notoriously disgraceful conduct.  None of the 
listed offenses, including #40, was mentioned by the Department as including the charged offense in this case. 
13 Buniff v. Department of Agriculture 79 M.S.P.R. 118, 122 (1998), citing Castro v. Department of Defense, 39 
M.S.P.R. 555, 557 (1989). 
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Department of Defense, 51 M.S.P.R. 506, 508-08 (1991) found that the agency was not required 

to prove intent to establish the charge of Unauthorized Taking of Government Property, "[s]ince 

this property was taken for the appellant's personal use, it was taken for other than an officially 

approved purpose in violation of the [governing] regulation."14  The agency’s own statutes and 

regulations contain similar prohibitions against unauthorized taking of government property at 

22 CFR 1203.735-207 and 3 FAM 4377 (23).  In contrast to removal of government property, 

the agency has not shown that unauthorized taking of personal property, with no intent to deprive 

the owner of the property, violates any law, regulation, or published policy.    We find that the 

Department has failed to establish a charge that makes grievant’s conduct subject to discipline 

and direct that the discipline in question be cancelled and withdrawn in its entirety.    

In light of this holding, there is no need for the Board to address or resolve the disputed 

issues concerning the “Garrity” and “Kalkines” warnings or the appropriate penalty. 

 

V. DECISION 

 The grievance is sustained.  The Department is directed to withdraw the letter of 

discipline and all references to the proposed discipline immediately from grievant’s personnel 

records.   

 

                                                 
14 The agency charged the appellant with violating Section III, paragraph H of Defense Logistics Agency (DLA) 
Regulation 5500.1, which reads as follows:  “DLA personnel shall not directly or indirectly use, take, dispose of, or 
allow the use, taking or disposing of, Government property or facilities of any kind, including property leased to the 
Government, for other than officially approved purposes.” 
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