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CASE SUMMARY

HELD:  Grievant failed to produce preponderant evidence to support his contentions that his EER contained falsely prejudicial statements, that the criticisms in his EER were the product of reprisal and that his EER was defective because of procedural irregularities.

OVERVIEW

In this case, the grievant, who joined the Foreign Service in {year} as an FSO- Career Candidate, is challenging an EER covering the period from April {year} to December {year}, prepared by his rater (Chief of the Political Section) and his reviewer the Deputy Chief of Mission (the DCM).  Grievant claims that the EER contains falsely prejudicial statements that were not supported by examples and that he had not been counseled with regards to the critical statements contained in the Areas for Improvement (AFI) section.  Grievant also asserts that the alleged false statements in the EER were the product of reprisal in response to his efforts to try to persuade his reviewer to reconsider a human rights issue that he thought had been abandoned.

The comments made in the EER were, largely, exceedingly positive.  To the extent the EER contained critical comments, they were in the area of interpersonal skills, in particular, difficulties grievant was having in respecting the chain of command.  The problems the rater and reviewer had with grievant’s handling of this matter was grievant’s failure to comply with their instructions and, at times, bypassing them in an effort to have their decisions overturned by higher authorities. 

It is apparent that grievant felt passionately about these specific human rights issues and, as the Embassy’s Human Rights Officer, he felt that the Post had abandoned the matter, contrary to the directions of Washington.  However, as the issue was considered to be a highly sensitive matter, senior management determined that it had to be addressed in a particular way by the senior levels at the post and in Washington.

The Board found that grievant had not shown, by preponderant evidence, that his EER contained falsely prejudicial statements or that the Agency engaged in reprisal.  Additionally, the Board found sufficient evidence in the record to show that the criticisms in grievant’s EER were factually based.

DECISION

I.
THE GRIEVANCE

The grievant, an FS-04 Political Officer with the Department, filed a grievance with the Department on April 1, {year}.  He claimed that an Employee Evaluation Report (EER) appraising his performance for the period from April 16, {year} to December 18, {year} is defective because it contains “broad-sweeping falsely prejudicial statements that were not supported with specific examples” and statements that “insinuate, rather than describe allegedly improper behavior.”  He also alleges that he was not counseled regarding the criticism set forth in the Areas for Improvement (AFI) section of the EER.  The grievant further claims that the inclusion of the false statements in the EER represents reprisal against him for advocating that the embassy re-engage in defending the human rights of {Post}’s institutionalized children and that such reprisal is in violation of 3 FAM 4412(c).

For relief, the grievant asks for the following:

1. That the objectionable EER statements be re-written or expunged;

2. That he be allowed to edit his EER statement based on the revisions that may be made to the rater’s and reviewer’s statements as a result of this grievance;

3. That the {year} Low Ranking Statement (LRS) be expunged from all of his records;

4. That, should this grievance be meritorious and should he be subsequently low ranked and/or referred to a Performance Standards Board, based on any aspect of his {year} EER, that such actions be expunged;

5. That he be granted retroactive promotion to FS-03 backdated to the {year} Selection Board (SB).  Alternatively, that a {year} reconstituted SB (and subsequent SBs that meet during the pendency of this grievance) review his Official Performance File (OPF) with the alleged defective EER modified or expunged, as requested; and

6. All other appropriate relief deemed just and proper.

On August 13, {year} the Department issued its decision, denying all of grievant’s claims.  On October 22, {year} he appealed the Department’s decision to the Foreign Service Grievance Board (FSGB).

II.
BACKGROUND

Grievant joined the Foreign Service in {year}.  In August {year}, after completion of the Basic Consular Course at the Foreign Service Institute (FSI), grievant was assigned to his first overseas position as Vice Consul in {post 1}.  In April {year}, while serving in {post 1}, grievant was the recipient of a group Meritorious Honor award.


In October {year}, upon completion of his {post 1} assignment, grievant assumed the position of Political Officer in {post 2}.  In this position he was responsible for serving as the lead officer for human rights, religious freedom, corruption, and rule of law and related matters. 

Initially the grievant’s supervisor was {name}, Chief of the Political Section.  His Reviewing Officer was {name}, the Deputy Chief of Mission (DCM).  On May 18, {year}, {name} completed an EER on grievant covering a period from October 15, {year} to April 15, {year}.  {Name}, the DCM, completed his review statement on May 18, {year}.  This EER was highly laudatory and both the rater and reviewer recommended grievant for tenure.


On August 4, {year}, {name} departed {post 2} for an assignment to another post.  Before departing, he prepared a memorandum of performance on grievant, for the period from April {year} to August 4, {year}.  In that memorandum, {name} stated that, as he was departing from post, this period of grievant’s “truly exceptional work” deserved to be noted. 


Following {name}’s departure, {name} (FS-01) was assigned as Chief of the Political section and became grievant’s supervisor and rating officer.  On April 20, {year}, {name} completed an EER on grievant covering a period from August 6, {year} to April 15, {year}.  {Name}, who was still the DCM and reviewing officer, completed his review statement on May 11, {year}.  In this EER both the rater and reviewer highly praised the grievant’s performance and potential.  Among the laudatory comments made by the reviewer was the following:  “As long as this officer keeps working hard … [h]e will move to the top ranks readily.  He has been tenured; now he should be promoted immediately….”


Towards the end of the {year} calendar year, grievant’s daughter became ill to the point that her medical clearance was withdrawn.  As a result, his tour in {post 2} was curtailed in December and he accompanied his daughter back to Washington.
 


On May 12, {year}, {name}, the rating officer, completed an EER on grievant covering the period from April 16, {year} to December 18, {year}.  {Name}, the reviewing officer, completed his review statement on May 13, {year} and grievant completed his statement on May 24, {year}.  It is this EER that is the subject of this grievance.  

In this EER, {name}, grievant’s new rating officer, praised the grievant with respect to many aspects of his performance, including:  his performance of control officer duties; work as a human rights officer; work on rule of law issues; communication skills; intellectual capacity; and substantive knowledge.  

The EER also included some negative comments, particularly regarding “chain of command” issues.  In Section V.B. of the EER (Evaluation of Potential), {name}’s statement included the following comments:

{Grievant}’s track record in the interpersonal skills arena was a mixed one, reflecting on one hand his ability to establish effective and productive relationships with a wide range of contacts outside the office.  However, {Grievant} was counseled on the need to be more attentive to matters involving chain of command and adapting one’s behavior to reflect the needs of superiors and the larger organization.  A minor example was his punctuation idiosyncrasies – his refusal to double space rather than single space after periods – which was a source of constant low-level irritation to colleagues who had to edit his drafting. 


In a similar vein, {name}’s review statement included the following comments:

What currently limits grievant’s potential as an FSO is his reluctance, at times, to embrace other people’s priorities, including those of his superiors.  Relations between rating and rated officers were complicated by {Grievant}’s persistence in pursuing his own agenda.  He felt he had to circumvent established procedures to further his work goals.  The grievant sought me out several times to ask me to overrule his supervisor.  Eventually, his tendency to tack and maneuver around colleagues or inconvenient realities became too habitual, and undermined trust. 

In Section V.C. of the EER, the Areas for Improvement (AFI) section {name} cited the “interpersonal skills” competency group as an area in which grievant needed to improve.  {Name} made the following comment with respect to the grievant’s “interpersonal skills:”


Grievant has accomplished much, but still has some work to do regarding how to work in a bureaucratic environment.  On issues that I declined to allow him to engage in, he would, on occasion, raise them through Embassy colleagues.  I counseled him about following the chain of command and am confident he understands.  


The {year} Selection Board (SB), which was convened during the summer of {year}, ranked grievant in the low five percent of his peer group and prepared a Low-Ranking Statement to support its decision.


On April 1, {year}, grievant filed his grievance with the Department.  On 

August 13, {year}, the Department issued its decision, denying the grievance in its entirety.  On October 22, {year}, grievant appealed the Department’s decision to the FSGB.  On October 28, {year}, the FSGB acknowledged receipt of the grievance and established it as FSGB Case No. 2009-038.


On November 10, {year}, the process of discovery began.  Upon completion of the discovery process, on May 4, {year}, grievant filed his Supplemental Submission.  In that submission, grievant attached statements from more than 75 persons who spoke of his competence and character during specific periods of their association with him.  On May 24, {year}, the Department issued its Response to Grievant’s Supplemental Submission and on June 9, grievant filed a Rebuttal to the Department’s May 24 Response.  Upon receipt of the grievant’s June 9 Rebuttal, the Record was closed on July 7, {year}.

III.
POSITIONS OF THE PARTIES

Grievant

Grievant contends that his {year} EER contains falsely prejudicial statements that are not supported by specific examples and for which he was not counseled.  He maintains that:  it was intolerance for dissent that led the rater and reviewer to make these falsely prejudicial statements; and that such actions constitute reprisal against him for advocating that the embassy re-engage in defending the human rights of {country}’s institutionalized children.  He further contends that some of the procedures used in preparing his EER were defective.  

Falsely prejudicial statements

The grievant maintains that, contrary to the statements in the EER, he consistently respected the chain of command.  There is no validity to the agency’s contention that he engaged in certain activities after being told not to or that he addressed issues to officials outside the chain of command.


Contrary to the agency’s assertion, the grievant did not visit with NGOs that worked with state institutions on abandoned children after he was instructed not to do so.  He claimed that {name}, his former rating officer, did not oppose these visits.  He argues that it was not until after he had the second of two meetings with NGOs that 

{name} told him that {name} would “flip” if he knew that he visited a second state institution with an NGO and that he should not make any more such visits.  He asserts that {name}’s statement in the ROP
 that grievant visited the second orphanage after he explicitly told him not to is erroneous. 

The grievant contends that the last time he raised the need for reengagement on the issue of abandoned children was within his last few days at post, at an internal embassy meeting regarding USAID’s efforts to improve children’s welfare.  At the meeting the grievant referred to reports he received from NGOs indicating that systemic abuses continued.  After the meeting {name} became irate, accusing grievant of working on the topic after being forbidden from doing so.  The grievant told {name} that he in fact had not worked on the issue during the time that he had been his supervisor.  {Name} demanded that the grievant reveal the names of the NGO workers who furnished such reports, but he refused to do so until he had their permission.  {Name} subsequently deleted from the grievant’s draft of the Human Rights Report a sentence relating to the concern expressed by NGOs about abuse in state institutions.  These events soured the relationship between the grievant and {name} before grievant left post.  

The incidents cited by the agency as supporting its charge that the grievant bypassed his supervisors, i.e., the dissent message he sent suggesting a reevaluation of U.S. support for giving {country} a seat on the United Nations Human Rights Council and his requesting an urgent meeting with a senior official at the {country’s name} Foreign Ministry without consulting his supervisor, occurred before the time period covered by the {year} EER.  

The grievant contends that it was because of his having to curtail post due to his daughter’s medical condition that he was criticized in the EER for his “reluctance . . . to embrace other people’s priorities, including those of his superiors.”  The grievant claimed that, for about a three-month period prior to the curtailment, he kept {name} apprised of his daughter’s medical condition and relied on him to share that information with 

{name}.  The grievant also told {name} that he was intent on staying in {post 2} if he could manage his daughter’s medical needs via occasional trips to London 0for treatment.  When his daughter’s condition deteriorated, the grievant told the Office of Medical Services (MED) to inform {name} that it would probably press its request that he curtail.  At that point, the grievant explored a possible transfer to a position with the Embassy in {post 3} (where the necessary medical care for his daughter could be obtained).  When {name} was contacted about the transfer by the Embassy in {post 3}, he accused grievant of not following procedures.  He also told the grievant that his ({name}’s) priorities precluded his curtailment because of staffing needs and an upcoming NATO summit.  Further, while {name} initially opposed the grievant’s curtailment because of such “priorities,” he subsequently changed course and ordered the grievant to leave {post 2} a within one week, an unreasonably short period of time.  In sum, the grievant’s curtailment due to the revocation of his daughter’s medical clearance led to the comment about his alleged refusal to “embrace other people’s priorities.” 

In his last counseling session, before he departed post, grievant claims that his rater had only praise for his work.  Also, his reviewing officer gave no indication that he was displeased with his performance.  Four months later, when grievant saw the review statement, he began to realize that his efforts to change the policy of disengagement on a human rights issue angered his reviewer and he used his reviewing statement to express that anger.

Lack of Examples
The negative comments in the EER about grievant’s interpersonal skills are only supported by what is described as a “minor example,” i.e., “punctuation idiosyncrasies – his refusal to double space rather than single space after periods. . . .”  The grievant contends he complied “almost all of the time” with {Name}’s request that he double space after periods, although he acknowledges that he “forgot on occasion to search and replace single spaces with double spaces.”  In any event the grievant’s practice of using single spaces after periods complied with the policy as described in the GPIO Style Manual and the Style Guidelines for Human Rights Reports.  The grievant indicates that if he had known that he would be cited on this issue, he would have ensured 100% compliance.  

Lack of Counseling

The grievant contends that he was never counseled on the need to be more attentive to matters involving the chain of command or the need to adapt his behavior to reflect the needs of his superiors and the larger organization. 

Procedural Issues

The grievant contends that there were several procedural errors that were made in connection with the preparation of his {year} EER.  Among other things, he contends that the reviewer and rater inappropriately collaborated on their EER statements and that he was not given sufficient time to submit the rated employee statement. 


THE DEPARTMENT


In the course of investigating grievant’s charges, the Department requested and obtained statements from {name} (grievant’s former rater), {name} (grievant’s rater on the EER at issue), and {name}, the reviewer.

Alleged Falsely Prejudicial Statements

The Department denies that: the EER contains false statements; the negative remarks are attributable to the reviewing officer’s intolerance for dissent; or the reviewer engaged in reprisal against grievant for such dissent.  It further maintains that the examples contained in the EER are adequate, that the grievant was counseled regarding the deficiencies noted in the EER, and it did not violate any procedural requirements pertaining to the EER process.  


In his response to the grievant’s assertions, {Name} provided the following explanation:  

Grievant’s basic difficulty professionally is building trust, dealing with colleagues in a straightforward and reliable way, and demonstrating a capacity to act as part of a team rather than following his own sense of “higher priorities.”  Initially, when I saw that the grievant had his own ideas about policy priorities and approaches, I attributed his missteps to a combination of his passionate views about issues like international adoption and corruption and his lack of experience in Foreign Service.  

The statements in the EER about the grievant are interpersonal skills and “chain of command” problems are supported by several incidents cited in the record.  First, in the course of investigating grievant’s claims, the Department requested and received a statement from {name}, grievant’s former rating officer, commenting on grievant’s statement regarding visitation to the NGOs.  In that statement, {name} stated that grievant failed to comply with his request that he stop meeting with the NGOs.  

{Name} refuted grievant’s claim that he never visited one of the NGOs after he was told to refrain from doing so.  {Name} as follows:  

While I greatly appreciated the grievant’s commitment to this particular human rights issue and the quality of his efforts/work on this, he made the second trip to the NGOs – as I recall – after I had specifically asked him not to meet with them again in the context given our concern over the sensitivity of the issue with the {post 2} government.  There were also other sections of the Embassy working on the issue, including at senior levels.  

Further, in response to an email that the grievant submitted in support of his denial that he visited an NGO after being told not to, {name} stated as follows:

The course of events you set out are not as I recall them.  We wanted the {post 2} government to do the right thing on adoptions and of course the issue was very sensitive at the time.  However, as I recall the second visit occurred after I’d asked you not to visit.

Second, {name} and {name} referred to an instance in which the grievant inappropriately, and without consulting with either of them or with the Ambassador, made a substantial policy recommendation on the issue of international adoptions in a “reply all” message he sent in response to an email from the Regional Bureau’s Assistant Secretary.  


Third, {name} cited to the draft Human Rights Report prepared by grievant in which he included unsupported allegations regarding the sexual exploitation of minors in a {country} orphanage.  {Name} states that when grievant was asked to reveal his sources, he “initially refused point blank to tell me, my deputy, and the USAID Mission Director . . . arguing that the source was “confidential.”  


The Agency denies the grievant’s allegation that the Embassy did not prioritize the issues of child welfare and international adoption.  {Name} explained the Embassy’s priorities as follows:  


The grievant is incorrect in asserting that child welfare and international adoptions were not an Embassy priority.  It is more accurate to say that I felt that the issue should not be a grievant’s priority.  Far from being neglected, these issues were raised with the highest levels of the {post 2} government by the Ambassador and visiting senior officials.  Similarly, the issue was handled by senior members of the Country Team, DCM {name}, Consul General {name} [and others]. . . .  The point is that this issue needed to be handled in a carefully coordinated manner that was mindful of sequence, timing, and consistency of message.

The Department denies that {name}’s alleged initial opposition to the grievant’s curtailment from post due to his daughter’s medical condition, or subsequent request that he depart within a week, was related to any intolerance of grievant’s dissent.  In his statement, responding to the Department’s inquiry, {name} explained that, up until December {year}, he knew little about the grievant’s daughter’s condition and that grievant indicated that he was intent on completing his tour in {post 2}.  He denies that he gave the grievant any reason to believe that he opposed his curtailment.  With respect to the allegation that {Name} dramatically reversed his position, i.e., rather than opposing the curtailment he demanded that the grievant curtail post in just one week, 

{Name} explained that he established this deadline only after the Embassy’s medical officer told him that grievant’s daughter was risking serious health consequences by remaining in {post 2}. 

Examples
The Department contends that the EER contains sufficient examples of the grievant’s performance deficiencies.  It argues that an EER need only meet reasonable standards and need not be perfect.  In this case the grievant’s EER meets this standard as it provides a balanced presentation of his strengths and weakness, supported by examples.

Counseling

Grievant’s superiors counseled him multiple times with respect to his performance problems and particularly on chain of command issues.  The responses provided by {name}, {name} and {name} make specific reference to such counseling sessions.  With respect to the NGO visits, {name} states that he discussed with grievant how to effectively work within the chain of command.  He states:

I had spoken to you informally on chain of command issues, not just on adoptions but more broadly and on other incidents.  There are ways to ensure your voice is heard while respecting how things are done. 

{Name} stated that he also counseled grievant in connection with the “reply all” message he sent to the Regional Bureau’s Assistant Secretary in which he made a substantial policy recommendation without consulting with his superiors.  {Name} states:  

I discussed with the grievant how the appropriate channel might have been a dissent cable if he felt so strongly on international adoptions.  I also advised him on how he might approach the Front Office following the action.  The international adoptions issue was one that we all felt compassionately about, but we still had to work within the context of our broader relationship and certainly through the chain of command.  

{Name} states that he counseled grievant multiple times on matters involving punctuation idiosyncrasies and adherence to the chain of command.  He further states that he counseled grievant over the incident involving his refusal to reveal sources for the statement in the draft Human Rights Report about the sexual exploitation of minors in a {post 2} orphanage and that the grievant was “sternly counseled by the DCM in two meetings that week. . . .”

{Name} states that he “repeatedly counseled” grievant on chain of command issues.  He specifically recalled illustrating the issue with the grievant by way of an example involving a football player who never reached his potential because he failed to follow his coaches’ advice, study the playbook intensively, and make full effort in connection with plays that did not involve him directly.

Procedural Errors
Contrary to the grievant’s assertions, the email documentation he submitted with his supplemental submission reveal that the rater and reviewer submitted separate assessments. 

With respect to the grievant’s contention that he did not have sufficient time to submit the rated employee statement, the documentation, consisting of the emails written by {name} from the Management Officer and {name}, show that the grievant received at least one version of the evaluation as early as April 14, {year}, and perhaps earlier.  Thereafter, there were considerable negotiations over language and the grievant received a second version of the EER on April 30.  The ten-day period from the time the grievant received this second and final draft began on April 30.  Considering that final authorization for {name} to sign the EER was not given until May 24, {year}, the grievant had far more than ten days to submit his statement.

IV.
DISCUSSION AND FINDINGS:

In all grievances, other than those involving disciplinary actions, the burden rests with the grievant to establish, by a preponderance of the evidence, that the grievance is meritorious.
  The grievant in this case has failed to show by a preponderance of evidence that his EER contained falsely prejudicial statements, or that the agency engaged in reprisal against him for principled dissent.  Nor has he met his burden of establishing by the required quantum of evidence that the EER was defective due to procedural irregularities or that he was not counseled on the performance deficiencies noted in the EER.

Alleged Falsely Prejudicial Statements

To a large extent, the statements by the rater and the reviewer in the challenged EER about the grievant’s performance are quite positive.  To the extent there are critical comments, they largely center on the grievant’s interpersonal skills and, more particularly, difficulties he had in respecting the chain of command.  We find that there is sufficient evidence in the record to demonstrate that such criticism was factually based.  

It is apparent that the grievant was passionate about the issue of human rights abuses involving children in {post 2}’s state institutions.  But contrary to the grievant’s claims, his superiors were not unconcerned with this issue.  Rather, as the issue was a sensitive one with the {post 2} government, they had to balance how it was approached against other needs and priorities.  Thus, it was decided that the issue had to be addressed in a particular manner, and only at certain times and via certain channels.  Indeed, other sections of the Embassy were working on the issue, including at the senior level.  The evidence reflects that the crux of the problem that the rater and reviewer had with the grievant’s performance was not his concern over this human rights issue, but the manner in which he pursued the matter, including his failure to comply with their instructions and/or by bypassing them.  The record includes at least two examples of such actions that occurred within the rating period.   

First, in December {year}, shortly before he departed post, the grievant failed to comply with his supervisors’ request that he reveal sources of information for his draft of the human rights report.

Second, there were multiple occasions on which the grievant, bypassing his supervisors and in disregard of the chain of command, contacted the Consul General, 

{name}, and questioned why the Embassy was not actively engaging the Government of {post 2} regarding its ban on intercountry adoptions.  According to the record evidence, the grievant continued to approach {name} about reversing the ban on intercountry adoptions after it was clear that the Government of {country}’s position would not change.  {name} described the grievant’s conduct as follows:  


As Consul General . . . I was assigned lead action for coordinating post’s action on the Government of {country}’s ban on intercountry adoption. . . .  
While the U.S. Government strongly urged the GOR to reverse the ban for many years, our leverage was constrained by other high priority issues of bilateral and multilateral concern we were working with the GOR. . . .  I do recall that in [my] conversations [with grievant] 

. . . , he expressed strongly the view that the USG should be doing more to pressure the GOR to reverse the ban, and had different proposals for action.  His approaches continued after it was clear the GOR position would not change and that the options the USG would consider pursuing on this issue had been exercised, albeit in vain.  

Although {name} did not recall the dates on which the grievant made these overtures to him, they apparently occurred over an extended period of time, including during the period of time covered by the {year} EER.  In his response {name} stated that the conversations “occurred every few months up until [grievant’s] departure.”  (Emphasis added) 

Further, based on a preponderance of the evidence, the department established that the grievant disregarded the instructions of his supervisor when he made at least one additional visit to an NGO after {name} instructed him not to do so.  {Name} stated that his recollection was that the grievant made the second trip to the NGO after he specifically asked him not to and the grievant indicated in the employee rated statement that his supervisors “continued” to forbid him from working on human rights abuses, which appears to be an admission that he did visit the NGO after being instructed to refrain from doing so.  This conduct occurred before the period of time covered by the {year} EER and is therefore not evidence per se supporting the criticisms in the EER.  However, it does tend to corroborate that the grievant had a tendency to engage in the type of conduct criticized.   
Further, the grievant has not shown by a preponderance of the evidence that the agency engaged in reprisal against him for engaging in principled dissent.  The section of the regulations prohibiting reprisal, i.e., 3 FAM § 4412(c), refers to action taken against a Foreign Service employee for “participation . . . in procedures under this chapter.”  Grievant does not appear to have a viable claim for reprisal under § 4412(c) because there is no claim that the agency took adverse action against him for filing the grievance or otherwise participating in the grievance process.  Moreover, for the reasons discussed above, the record evidence establishes that the comments in the EER claimed to be falsely prejudicial were factually based and not made in order to retaliate against grievant for his engaging in principled dissent.
  

Procedural Issues

The grievant contends that the evaluation is defective because it does not include sufficient examples of his performance deficiencies.  The Department’s instructions on the preparation of EERs states that examples should be used to illustrate comments made in the “Discussion” section and for rating employees on the six core competency groups.  U.S. Foreign Service Employee Evaluation Report Instructions for Preparation, §§ IV.B and V.B.  The challenged EER in this case does not include multiple, specific examples of the grievant’s performance deficiencies.  Only one specific example is cited.  The AFI section cites what it calls a “minor example,” the grievant’s “punctuation idiosyncrasies,” i.e., “his refusal to double space rather than single space after periods—which was a source of constant low-level irritation to colleagues who had to edit his drafting.”  

{name} explained that he cited this example because “after over two years of pointing this issue out with him both in formal counseling sessions and in the course of daily work – Grievant to the very end of his tour did not adapt his punctuation style to that of the rest of the section.  He would make repeated attempts to adapting but would always fall back to his old habits, and on one occasion even refused outright.” 

Although the “punctuation deficiencies” might, in and of itself, be viewed as a minor matter, it appears emblematic and illustrative of the general problem the rater and reviewer experienced with the grievant’s performance and that was mentioned in the EER, namely, his tendency to pursue courses of action that he believed to be appropriate regardless of whether they conformed to his supervisors’ instructions.  Indeed, the grievant’s statement in his supplemental submission that he complied “almost all of the time” with {name}’s request on this issue and that if he “knew he would be cited on this issue, he would have ensured 100% compliance,” is tantamount to an admission that he did not make it a priority to follow his supervisors' instruction.  Thus, the “punctuation deficiencies” reference in the EER represented at least one specific example of the grievant’s performance problems in the area of interpersonal skills.  

Even assuming arguendo that the EER did not contain sufficient examples of the performance deficiencies as required by the instructions for preparing EERs, this “defect” does not in this case serve to establish that the contents of the evaluation are falsely prejudicial.  As the Board has stated in prior decisions, a disputed EER should not be faulted provided it meets reasonable standards; perfection is not required.  See FSGB No. 94-30.  “The crucial test is whether an EER fairly and accurately describes and assesses performance and potential with adequate clarity and documentation to constitute a reasonable, discernable, objective, and balanced appraisal.”  FSGB No. 95-35.  In view of the Board’s finding, for the reasons discussed above, that there is sufficient record evidence demonstrating that the criticisms in the challenged EER were factually based, grievant’s {year} EER meets this standard. 
The preponderance of the evidence fails to support grievant’s contentions regarding other alleged procedural deficiencies.  The evidence does not support the grievant’s allegation that the rater and reviewer inappropriately collaborated in preparing their comments.  None of the evidence in the record, including the multiple email messages grievant submitted and exchanges between the grievant and his supervisors during the period of time that his EER was being prepared, reflects that any such inappropriate collaboration occurred.  Moreover, while the rater and reviewer may not “collaborate” in preparing the EER, and their comments must represent their respective independent views, not all discussions between them about the EER are prohibited.  The instructions specifically state that they “may hold general discussions . . . on the rated employee’s overall performance.”  EER Instructions for Preparation, supra, § VI.  See also 3 FAH-1, H 2815.1.d (“Rating and reviewing officers may discuss the member’s performance and the Employee Evaluation Report, but their individual comments must reflect their own separate and independent views.”)  

Nor has the grievant shown by a preponderance of the evidence that he was denied a full ten days from his receipt of the rater’s and reviewer’s statements to submit his own statement.  The grievant received an initial draft of {name}’s statement in mid-April {year} and a second and near final draft of his and {name}’s statements on or about April 30, {name}.  Between mid-April and mid-May {name}, the grievant sent multiple email messages to {name} providing his input on the EER and requesting revisions.  But only relatively minor revisions – based on the grievant’s suggestions – were made after the grievant’s receipt of the second draft at the end of April.  The grievant submitted his statement for inclusion in the EER on or about May 15, {year} and authorized 

{Name} to sign it on May 24, {year}.  It is apparent that the grievant had ample time to provide his statement and was not prejudiced by virtue of the time he was provided to do so.

Counseling

The Board further finds that the grievant has failed to establish by a preponderance of the evidence that he was not counseled on the performance deficiencies noted in the EER.  The record reflects that the grievant’s supervisors did in fact counsel him multiple times on chain of command and related issues.  Evidence in the record regarding such counseling includes:  {Name}’s statements to the effect that he counseled grievant several times on chain of command issues, including regarding the “punctuation idiosyncrasies” and the incident involving his refusal to reveal sources for the statement he included in the draft Human Rights Report about the sexual exploitation of minors in a {country’s name} orphanage; {name}’s statement that he repeatedly counseled grievant on chain of command issues, advising him to be straightforward and honest in dealing with supervisors; and {name}’s statement about how on one occasion he illustrated to grievant the importance of following the chain of command in an organization by using the example of an athlete who never realized his potential because of his failure to follow coaches’ instructions and work as a team member.  


V.  DECISION

The grievance appeal is denied.  

� In February {year}, following his return to the Department, grievant was provided with two “bridge assignments.”  The first, from February to May, was in the Office of European Affairs (EUR/RPM), followed by an assignment, from May to September, in the Bureau of Intelligence and Research (INR).





� During its investigation of grievant’s case the Department asked {name} to comment on some of grievant’s allegations.  In response, {name} provided the Department with a statement, which the  Department cited in its filings.   


� 22 CFR 905.1 (a)


� To the extent that one or more issues are not discussed, it is because we find them secondary, unsupported, and unnecessary to reach a just decision.  We see no need to exhaustively dissect each one of them.


� Because the Board has concluded that the comments in the EER that grievant claims were falsely prejudicial were factually based and unrelated to any principled dissent, it is not necessary to address in this decision whether and, if so, when principled dissent may justify an employee’s failure to comply with supervisors’ instructions or abide by the chain of command.  The Board expresses no view on that issue.   
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